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STATE OF TEXAS 

DEPARTMENT OF INFORMATION RESOURCES 

 

CONTRACT FOR PRODUCTS AND RELATED SERVICES 
 

BARRACUDA NETWORKS, INC. 

 

1. Introduction 

 

A.  Parties 

This Contract for products and related services is entered into between the State of Texas, 

acting by and through the Department of Information Resources (hereinafter “DIR”) with 

its principal place of business at 300 West 15th Street, Suite 1300, Austin, Texas 78701, 

and Barracuda Networks, Inc. (hereinafter “Vendor”), with its principal place of business 

at 3175 Winchester Boulevard, Campbell, California 95008.  

B. Compliance with Procurement Laws 

This Contract is the result of compliance with applicable procurement laws of the State of 

Texas. DIR issued a solicitation on the Comptroller of Public Accounts’ Electronic State 

Business Daily, Request for Offer (RFO) DIR-TSO-TMP-209, on December 6, 2013, for 

Data Communications and Networking Equipment and Related Services. DIR 

subsequently issued a BAFO opportunity on June 5, 2014.  Upon execution of this 

Contract, a notice of award for RFO DIR-TSO-TMP-209 shall be posted by DIR on the 

Electronic State Business Daily.    

 

C.  Order of Precedence 

For purchase transactions under this Contract, the order of precedence shall be as follows: 

this Contract; Appendix A, Standard Terms and Conditions For Products and Related 

Services Contracts; Appendix B, Vendor’s Historically Underutilized Businesses 

Subcontracting Plan; Appendix C, Pricing Index; Appendix D, Software License 

Agreement; Exhibit 1, Vendor’s Response to RFO DIR-TSO-TMP-209, including all 

addenda; and Exhibit 2, RFO DIR-TSO-TMP-209, including all addenda; are 

incorporated by reference and constitute the entire agreement between DIR and Vendor 

governing purchase transactions. In the event of a conflict between the documents listed 

in this paragraph related to purchases, the controlling document shall be this Contract, 

then Appendix A, then Appendix B, then Appendix C, then Appendix D, then Exhibit 1, 

and finally Exhibit 2. In the event and to the extent any provisions contained in multiple 

documents address the same or substantially the same subject matter but do not actually 

conflict, the more recent provisions shall be deemed to have superseded earlier 

provisions.   

 

2. Term of Contract 

The term of this Contract shall be two (2) years commencing on the last date of approval 

by DIR and Vendor. Prior to expiration of the original term, DIR may extend the 

Contract, by amendment for up to two (2) optional one-year terms.  Additionally, the 

parties by mutual agreement may extend the term for up to ninety (90) additional 
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calendar days.   

 

3. Product and Service Offerings 

 

A. Products  
Products available under this Contract are limited to networking products as specified 

in Appendix C, Pricing Index.  Vendor may incorporate changes to their product 

offering; however, any changes must be within the scope of products awarded based 

on the posting described in Section 1.B above.  Vendor may not add a manufacturer’s 

product line which was not included in the Vendor’s response to the solicitation 

described in Section 1.B above. 

 

B. Services  
Services available under this Contract are limited to related networking services as 

specified in Appendix C, Pricing Index. Vendor may incorporate changes to their 

service offering; however, any changes must be within the scope of services awarded 

based on the posting described in Section 1.B above. 

4. Pricing 

Pricing to the DIR Customer shall be as set forth in Appendix A, Section 8, Pricing, 

Purchase Orders, Invoices and Payment, and as set forth in Appendix C, Pricing Index, 

and shall include the DIR Administrative Fee. 

 

5. DIR Administrative Fee  

A) The administrative fee to be paid by the Vendor to DIR based on the dollar value of 

all sales to Customers pursuant to this Contract is three-quarters of one percent (0.75%).  

Payment will be calculated for all sales, net of returns and credits. For example, the 

administrative fee for sales totaling $100,000 shall be $750.00. 

 

B) All prices quoted to Customers shall include the administrative fee. DIR reserves the 

right to change this fee upwards or downwards during the term of this Contract, upon 

written notice to Vendor without further requirement for a formal contract amendment. 

Any change in the administrative fee shall be incorporated in the price to the Customer.  

 

6. Notification  

All notices under this Contract shall be sent to a party at the respective address indicated 

below. 

 

If sent to the State: 

Dana L. Collins, CTPM, CTCM 

Manager, Contract and Vendor Management 

Department of Information Resources 

300 W. 15th St., Suite 1300 

Austin, Texas 78701 

Phone:  (512) 936-2233 

Facsimile: (512) 475-4759 
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Email:  dana.collins@dir.texas.gov 

If sent to the Vendor: 

Andrea Cannon 

Barracuda Networks, Inc. 

            3175 Winchester Blvd. 

            Campbell, CA 95008               

            Phone: 703-743-9068 

Facsimile: 408-342-1061 

Email: acannon@barracuda.com 

7. Software License Agreements 

A. Software License Agreement 

1) Customers acquiring software licenses under the Contract shall hold, use and 

operate such software subject to compliance with the Software License Agreement set 

forth in Appendix D of this Contract. No changes to the Software License Agreement 

terms and conditions may be made unless previously agreed to between Vendor and 

DIR. Customers may not add, delete or alter any of the language in Appendix D. 

Vendor and Order Fulfiller shall make the Software License Agreement terms and 

conditions available to all Customers at all times. 

2) Compliance with the Software License Agreement is the responsibility of the 

Customer. DIR shall not be responsible for any Customer’s compliance with the 

Software License Agreement. If DIR purchases software licenses for its own use 

under this Contract, it shall be responsible for its compliance with the Software 

License Agreement terms and conditions. 

B. Shrink/Click-wrap License Agreement 

Regardless of any other provision or other license terms which may be issued by  

Vendor after the effective date of this Contract, and irrespective of whether any such 

provisions have been proposed prior to or after the issuance of a Purchase Order for 

products licensed under this Contract, or the fact that such other agreement may be 

affixed to or accompany software upon delivery (shrink-wrap), the terms and 

conditions set forth in this Contract shall supersede and govern the license terms  

between Customers and Vendor.  It is the Customer’s responsibility to read the 

Shrink/Click-wrap License Agreement and determine if the Customer accepts 

the license terms as amended by this Contract.  If the Customer does not agree 

with the license terms, Customer shall be responsible for negotiating with the 

reseller to obtain additional changes in the Shrink/Click-wrap License 

Agreement language from the software publisher. 

C.  Conflicting or Additional Terms 

In the event of a conflict between the terms of the Vendor Software License 

Agreements, Service Agreements or linked or supplemental documents and the 

Contract which amend or diminish the rights of DIR Customers or the State provided 

for in the Contract, such conflicting terms shall not take precedence over the terms of 

this Contract.  In no event will any linked document alter or override any term of the 

mailto:dana.collins@dir.texas.gov
mailto:acannon@barracuda.com
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Contract, nor will it change fees, prices, or the method of computing any of the 

foregoing. 

 

8. Authorized Exceptions to Contract or any Appendices. 

 

A. Appendix A, Section 4, General Provisions, B. Modification of Contract Terms 

and/or Amendments, Subsection 3)  is hereby restated in its entirety as follows: 

 

3)  Customers and Vendor may, at their option, negotiate and enter into written 

agreements regarding statements of work, service level agreements, remedies, 

acceptance criteria, information confidentiality and security requirements, and other 

terms specific to their Purchase Orders under the Contract with Vendors.  

 

B. Appendix A, Section 4, General Provisions, E. Survival is hereby restated in its 

entirety as follows: 

 

Rights and obligations under this Contract which by their nature should survive, 

including, but not limited to any and all payment obligations invoiced prior to the 

termination or expiration hereof; obligations of confidentiality; indemnification; 

Intellectual Property Ownership, and warranty rights will remain in effect after 

termination or expiration hereof. 

 

C. Appendix A, Section 4, General Provisions, H. Proof of Financial Stability is 

hereby restated in its entirety as follows: 

 

 Either DIR or Customer may require Vendor to provide proof of financial stability 

prior to or at any time during the contract term. Public SEC filings and DUNS 

number will be sufficient to meet this requirement. 

 

D. Appendix A, Section 5, Intellectual Property Matters is hereby deleted and 

replaced in its entirety as follows: 

 

This contract does not contemplate, authorize or support acquisition of custom 

software products or services.  If Vendor and Customer seek to contract for such 

product or service, they must use a separate contract or seek amendment with DIR of 

this contract. If DIR and Vendor decide to authorize customized software or hardware 

products; then the intellectual property language will be negotiated and applied. 

 

E. Appendix A, Section 7, Contract Fulfillment and Promotion, B. Use of Order 

Fulfillers, 1) Designation of Order Fulfillers, c) is hereby restated in its entirety as 

follows: 

 

c) Vendor will enter into agreements with Order Fulfillers requiring their 

compliance with the terms of this Agreement. Vendor shall be fully liable for its Order 

Fulfillers’ performance under and compliance with the terms and conditions of the 
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Contract. Vendor shall enter into contracts with Order Fulfillers and use terms and 

conditions that are consistent with the terms and conditions of the Contract. 

 

F. Appendix A, Section 8, Pricing, Purchase Orders, Invoices, and Payments,  G. 

Change to Prices, 3) is hereby restated in its entirety as follows: 

 

3) Requests for price increases will be accepted or rejected by DIR within thirty (30) 

calendar days after request.  Increases that are not accepted within thirty (30) calendar 

days will be deemed rejected.  If a properly submitted increase is rejected, Vendor 

may request that the product or service rejected be removed from the Contract.  The 

product or service will be removed from the Contract upon execution of a written 

Contract amendment, which shall be transmitted to Vendor by DIR within thirty (30) 

calendar days after receipt of the written request to remove the product or service and 

executed by both parties without undue delay.  Existing pricing must be honored up 

to the date of execution of the Contract amendment. Prices may not be increased for 

at least ninety (90) calendar days after the contract start date.  Price reductions will be 

accepted at any time.  

 

G. Appendix A, Section 10, Vendor Responsibilities, A. Indemnification, 3) 

Infringements, b) is hereby restated in its entirety as follows: 

 

b) Vendor shall have no liability under this section if the alleged infringement is 

caused in whole or in part by: (i) use of the product or service for a purpose or in a 

manner for which the product or service was not designed, (ii) any modification made 

to the product without Vendor’s written approval, (iii) any modifications made to the 

product by the Vendor pursuant to Customer’s specific instructions, (iv) any 

intellectual property right owned by or licensed to Customer,  (v) any use of the 

product or service by Customer that is not in conformity with the terms of any 

applicable license agreement, (vi) combination of a Product with any third party 

hardware or software, where the combination is the cause of the infringement, or (vii) 

a claim against any open source software. 

 

H. Appendix A, Section 10, Vendor Responsibilities, E. Equal Opportunity 

Compliance is hereby restated in its entirety as follows: 

 

Upon request, Vendor will furnish information regarding its nondiscriminatory hiring 

and promotion policies, as well as specific information on the composition of its 

principals and staff, including the identification of minorities and women in 

management or other positions with discretionary or decision-making authority. 

Vendor may obtain and provide all this information from records regularly 

maintained in the course of business if it is available there, and shall not be required 

to conduct a survey or prepare any reports to meet this obligation, unless the 

information is not available in the records described above, or instances where that 

information is not credible reliable. 
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I. Appendix A, Section 10, Vendor Responsibilities, K. Limitation of Liability is 

hereby restated in its entirety as follows: 

 

For any claim or cause of action arising under or related to the Contract: i) to the 

extent permitted by the Constitution and the laws of the State, none of the parties 

shall be liable to the other for punitive, special, or consequential damages, even if it is 

advised of the possibility of such damages; and ii) Vendor’s liability for damages of 

any kind to the Customer shall be limited to the total amount paid to Vendor under 

the Contract during the twelve months immediately preceding the accrual of the claim 

or cause of action.  However, this limitation of Vendor’s liability shall not apply to 

claims of bodily injury; violation of intellectual property rights including but not 

limited to patent, trademark, or copyright infringement; indemnification requirements 

under this Contract; and violation of State or Federal law including but not limited to 

disclosures of confidential information and any penalty of any kind lawfully assessed 

as a result of such violation.   
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This Contract is executed to be effective as of the date of last signature.  

 

BARRACUDA NETWORKS, INC. 

 

 

Authorized By: _Signature on File_______ 

 

 

Name: __David Faugno________________ 

 

 

Title: ___CFO________________________ 

 

     

Date: ___5/6/15_______________________  

 

  

The State of Texas, acting by and through the Department of Information Resources 

 

 

 

Authorized By: __Signature on File_______ 

 

 

Name: _Dale Richardson________________ 

 

 

Title:  __Chief Operations Officer_________ 

 

 

Date: ___5/12/15_______________________ 

 

 

Office of General Counsel: _drb 5/12/15___ 

 


