
DIR Contract No. DIR-TSO-2636 

Vendor Contract No. ________________ 

STATE OF TEXAS
 
DEPARTMENT OF INFORMATION RESOURCES
 

CONTRACT FOR PRODUCTS AND RELATED SERVICES
 

NETAPP, INC.
 

1.	 Introduction 

A. Parties 

This Contract for Products and Related Services is entered into between the State of Texas, 

acting by and through the Department of Information Resources (“DIR”) with its principal 

place of business at 300 West 15th Street, Suite 1300, Austin, Texas 78701, and NetApp, 

Inc. (hereinafter “Vendor”), with its principal place of business at 495 East Java Drive, 

Sunnyvale, California 94089. 

B. Compliance with Procurement Laws 

This Contract is the result of compliance with applicable procurement laws of the State of 

Texas. DIR issued a solicitation on the Comptroller of Public Accounts’ Electronic State 

Business Daily, Request for Offer (RFO) DIR-TSO-TMP-216, on December 23, 2013, for 

Data Storage Products and Related Services. Upon execution of this Contract, a notice of 

award for RFO DIR-TSO-TMP-216 shall be posted by DIR on the Electronic State 

Business Daily.   

C. Order of Precedence 

This Contract; Appendix A, Standard Terms and Conditions For Products and Related 

Services Contracts; Appendix B, Vendor’s Historically Underutilized Businesses 

Subcontracting Plan; Appendix C, Pricing Index; Exhibit 1, Vendor’s Response to RFO 

DIR-TSO-TMP-216, including all addenda; and Exhibit 2, RFO DIR-TSO-TMP-216, 

including all addenda; are incorporated by reference and constitute the entire agreement 

between DIR and Vendor. In the event of a conflict between the documents listed in this 

paragraph, the controlling document shall be this Contract, then Appendix A, then 

Appendix B, then Appendix C, then Exhibit 1 and finally Exhibit 2. In the event and to the 

extent any provisions contained in multiple documents address the same or substantially 

the same subject matter but do not actually conflict, the more recent provisions shall be 

deemed to have superseded earlier provisions.  

2.	 Term of Contract 

The term of this Contract shall be one (1) year commencing on the last date of approval by 

DIR and Vendor. Prior to expiration of the original term, DIR may extend the Contract, by 

amendment for up to three (3) optional one-year terms. Protracted contract negotiations 

may, in DIR’s sole discretion, result in fewer optional renewal terms. 
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3.	 Product and Service Offerings 

A. Products 

Products available under this Contract are limited to as specified in Appendix C, 

Pricing Index. Vendor may incorporate changes to their product offering; however, 

any changes must be within the scope of the RFO and products awarded based on the 

posting described in Section 1.B above. Vendor may not add a manufacturer’s product 

line which was not included in the Vendor’s response to the solicitation described in 

Section 1.B above. 

B. Services 

Services available under this Contract are limited to as specified in the RFO and 

Appendix C, Pricing Index. Vendor may incorporate changes to their service offering; 

however, any changes must be within the scope of services awarded based on the 

posting described in Section 1.B above. 

4.	 Pricing 

Pricing to the DIR Customer shall be as set forth in Appendix A, Section 8, Pricing, 

Purchase Orders, Invoices and Payment, and as set forth in Appendix C, Pricing Index, and 

shall include the DIR Administrative Fee. 

5.	 DIR Administrative Fee 

A) The administrative fee to be paid by the Vendor to DIR based on the dollar value of all 

sales to Customers pursuant to this Contract is three-quarters of one percent (0.75%). 

Payment will be calculated for all sales, net of returns and credits. For example, the 

administrative fee for sales totaling $100,000 shall be $750.00. 

B) All prices quoted to Customers shall include the administrative fee. DIR reserves the 

right to change this fee upwards or downwards during the term of this Contract, upon 

written notice to Vendor without further requirement for a formal contract amendment. 

Any change in the administrative fee shall be incorporated by Vendor in the price to the 

Customer. 

6.	 Notification 

All notices under this Contract shall be sent to a party at the respective address indicated 

below. 

If sent to the State:
 
Dana L. Collins, CTPM, CTCM
 
Manager, Contract and Vendor Management
 
Department of Information Resources
 
300 W. 15th St., Suite 1300
 
Austin, Texas 78701
 
Phone:  (512) 936-2233
 
Facsimile: (512) 475-4759
 
Email:  dana.collins@dir.texas.gov
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If sent to the Vendor:
 
Harry Franks
 
NetApp, Inc.
 
1921 Gallows Road, Suite 600
 
Vienna, VA 22182
 
Phone: (703) 918-7317
 
Facsimile: (703) 918-7301
 
Email: harry.franks@netapp.com
 

7. Authorized Exceptions to Contract or any Appendices. 

A. Appendix A, Section 4.E. Survival is hereby replaced in its entirety as follows: 

E.  	Survival 

All applicable software license agreements, warranties or service agreements that were 

entered into between Vendor and a Customer under the terms and conditions of the 

Contract shall survive the expiration or termination of the Contract. All Purchase 

Orders issued by a Customer and accepted by Vendor or Order Fulfiller prior to the 

expiration or termination of the Contract shall survive expiration or termination of the 

Contract. Rights and obligations under this Contract which by their nature should 

survive, including, but not limited to any and all payment obligations invoiced prior to 

the termination or expiration hereof; obligations of confidentiality; and, 

indemnification, will remain in effect after termination or expiration hereof. 

B.	 Appendix A, Section 5. Intellectual Property Matters the following paragraph will 

be added to the beginning of this section as follows: 

5. Intellectual Property Matters 

This contract does not contemplate, authorize, or support acquisition of custom 

software products or services. If Vendor and Customer seek to contract for such 

product or service, they must use a separate contract or seek amendment with DIR of 

this contract.  If DIR and Vendor decide to authorize customized software or hardware 

products, then the below intellectual property language applies. 

C.	 Appendix A, Section 8.C.1 Customer Price. Survival is hereby replaced in its 

entirety as follows: 

C. Customer Price 

1) The price to the Customer shall be calculated as follows: 

Customer Price = (MSRP or List Price – Customer Discount as set forth in Appendix 

C, Pricing Index) x (1 + DIR Administrative Fee, as set forth in the Contract). 

Sample Calculation: 

For a sale of a product with List Price = $100 
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Category Code = L Category Discount = 18%
 
Admin Fee = .75%
 

Customer Price = ($100 - ($100 x 18%)) x (1+.75%) = $82 x (1.0075) = $82.62 

And Admin Fee = $0.62 

D.	 Appendix A, Section 9.C.3 Records and Audit is hereby replaced in its entirety as 

follows: 

C. Records and Audit 

3. Vendor and/or Order Fulfillers shall grant access to all paper and electronic records, 

books, documents, accounting procedures, practices and any other items relevant to the 

performance of the Contract to the DIR Internal Audit department or DIR Contract 

Management staff, including the compliance checks designated by the DIR Internal 

Audit department, DIR Contract Management staff, the State Auditor’s Office, and of 

the United States, and such other persons or entities designated by DIR for the purposes 

of inspecting, Compliance Checking and/or copying such books and records. Vendor 

and/or Order Fulfillers shall provide copies and printouts requested by DIR without 

charge. DIR shall provide Vendor and/or Order Fulfillers ten (10) business days’ notice 

prior to inspecting, Compliance Checking, and/or copying Vendor’s and/or Order 

Fulfiller’s records. Vendor’s and/or Order Fulfillers records, whether paper or 

electronic, shall be made available during regular office hours. Vendor and/or Order 

Fulfiller personnel familiar with the Vendor’s and/or Order Fulfiller’s books and 

records shall be available to the DIR Internal Audit department, or DIR Contract 

Management staff and designees as needed. Vendor and/or Order Fulfiller shall 

provide adequate office space to DIR staff during the performance of Compliance 

Check. If Vendor is found to be responsible for overcharging customers or under 

paying the DIR Administrative Fee, such discrepancy(ies) exceeds $5,000 in the 

aggregate for a calendar year, and if Vendor has not corrected such overcharge or under 

payment within forty-five (45) days of the inaccurate reports, DIR may invoice for the 

reasonable costs of the audit, which Vendor must pay within thirty (30) calendar days 

of receipt. 

E.	 Appendix A, Section 10.A.3 Infringements is hereby replaced in its entirety as 

follows: 

3. Infringements 

a) Vendor shall indemnify and hold harmless the State of Texas and Customers, 

AND/OR THEIR EMPLOYEES, AGENTS, REPRESENTATIVES, 

CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES from any and all third party 

claims, which pertain to products and services offered under the Contract involving 

infringement of United States patents, copyrights, trade and service marks, and any 

other intellectual or intangible property rights in connection with the 

PERFORMANCES OR ACTIONS OF VENDOR PURSUANT TO THIS 

CONTRACT. VENDOR and the CUSTOMER agree to furnish timely written notice 

to each other of any such claim. VENDOR SHALL BE LIABLE TO PAY ALL COSTS 
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OF DEFENSE INCLUDING ATTORNEYS' FEES. The defense shall be coordinated 

by VENDOR WITH THE Office of the Attorney General WHEN TEXAS STATE 

AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND VENDOR 

MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE 

CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL. 

b) Vendor shall have no liability under this section if the alleged infringement is caused 

in whole or in part by: (i) use of the product or service for a provided under the Contract 

in combination with product or services not provided under the Contract, (ii) use of the 

product or service for a purpose or in a manner for which the product or services was 

not designed, (iii) any modification made to the product without Vendor’s written 

approval, (iv) any modifications made to the product by the Vendor pursuant to 

Customer’s specific instructions, (v) any intellectual property right owned by or licensed 

to Customer, or (vi) any use of the product or service by Customer that is not in 

conformity with the terms of any applicable license agreement. 

c) If Vendor becomes aware of an actual or potential claim, or Customer provides 

Vendor with notice of an actual or potential claim, Vendor may (or in the case of an 

injunction against Customer, shall), at Vendor’s sole option and expense: (i) procure for 

the Customer the right to continue to use the affected portion of the product or service, 

or (ii) modify or replace the affected portion of the product or service with functionally 

equivalent or superior product or service so that Customer’s use is non-infringing. 

F.	 Appendix A, Section 10.C Vendor Certifications is hereby replaced in its entirety as 

follows: 

C. 	Vendor Certifications 

Vendor certifies on behalf of Vendor and its designated Order Fulfillers that they: 

(i)	 have not given, offered to give, and do not intend to give at any time 

hereafter any economic opportunity, future employment, gift, loan, gratuity, 

special discount, trip, favor, or service to a public servant in connection with 

the Contract; 

(ii)	 are not currently delinquent in the payment of any franchise tax owed the 

State and are not ineligible to receive payment under §231.006 of the Texas 

Family Code and acknowledge the Contract may be terminated and 

payment withheld if this certification is inaccurate; 

(iii)	 neither they, nor anyone acting for them, have violated the antitrust laws of 

the United States or the State, nor communicated directly or indirectly to 

any competitor or any other person engaged in such line of business for the 

purpose of obtaining an unfair price advantage; 

(iv)	 have not received payment from DIR or any of its employees for 

participating in the preparation of the Contract; 

under Section 2155.004, Texas Government Code, the vendor certifies that the 

individual or business entity named in this bid or contract is not ineligible to receive 
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the specified contract and acknowledges that this contract  may be terminated and 

payment withheld if this certification is inaccurate; 

(v) to the best of their knowledge and belief, there are no suits or proceedings 

pending or threatened against or affecting them, which if determined 

adversely to them will have a material adverse effect on the ability to fulfill 

their obligations under the Contract; 

(vi) Vendor and its principals are not suspended or debarred from doing business 

with the federal government as listed in the System for Award Management 

(SAM) maintained by the General Services Administration; 

(vii) as of the effective date of the Contract, are not listed in the prohibited 

vendors list authorized by Executive Order #13224, "Blocking Property and 

Prohibiting Transactions with Persons Who Commit, Threaten to Commit, 

or Support Terrorism”, published by the United States Department of the 

Treasury, Office of Foreign Assets Control; 

(viii) to the extent applicable to this scope of this Contract, Vendor hereby 

certifies that it is in compliance with Subchapter Y, Chapter 361, Health 

and Safety Code related to the Computer Equipment Recycling Program 

and its rules, 30 TAC Chapter 328; 

(ix) agree that any payments due under this contract will be applied towards any 

debt, including but not limited to delinquent taxes and child support that is 

owed to the State of Texas; 

(x) are in compliance Section 669.003, Texas Government Code, relating to 

contracting with executive head of a state agency; 

(xi) have identified all current or former, within the last five years, employees 

of the State assigned to work on the DIR Contract 20% or more of their time 

and have disclosed them to DIR and have disclosed or do not employ any 

relative of a current or former state employee within two degrees of 

consanguinity, and, if these facts change during the course of the Contract, 

certify they shall disclose the name and other pertinent information about 

the employment of current and former employees and their relatives within 

two degrees of consanguinity; 

(xii) represent and warrant that the provision of goods and services or other 

performance under the Contract will not constitute an actual or potential 

conflict of interest and certify that they will not reasonably create the 

appearance of impropriety, and, if these facts change during the course of 

the Contract, certify they shall disclose the actual or potential conflict of 

interest and any circumstances that create the appearance of impropriety; 

(xiii) under Section 2155.006, Government Code, are not ineligible to receive 

the specified contract and acknowledge that this contract may be terminated 

and payment withheld if this certification is inaccurate; 

(xiv) have complied with the Section 556.0055, Texas Government Code, 
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restriction on lobbying expenditures. In addition, they acknowledge the 

applicability of §2155.444 and §2155.4441, Texas Government Code, in 

fulfilling the terms of the Contract; and 

(xv)	 represent and warrant that the Customer’s payment and their receipt of 

appropriated or other funds under this Agreement are not prohibited by 

Sections 556.005 or Section 556.008, Texas Government Code. 

During the term of the Contract, Vendor shall, for itself and on behalf of its Order 

Fulfillers, promptly disclose to DIR all changes that occur to the foregoing 

certifications, representations and warranties. Vendor covenants to fully cooperate 

in the development and execution of resulting documentation necessary to maintain 

an accurate record of the certifications, representations and warranties. 

In addition, Vendor understands and agrees that Vendor may be requested to 

comply with additional terms and conditions or certifications that an individual 

customer may require due to state and federal law (e.g., privacy and security 

requirements). Customers and Vendor will negotiate and enter into written 

agreements regarding such additional terms, conditions, and certifications. Vendor 

shall alert Customer if Vendor cannot comply with Customer’s terms or requested 

certifications. 

G. Appendix A, Section 10.N. Required Insurance is hereby replaced in its entirety as 

follows: 

N. Required Insurance 

As a condition of this Contract with DIR, Vendor shall provide the listed insurance 

coverage within five (5) business days of execution of the Contract if the Vendor is 

awarded services which require that Vendor’s employees perform work at any 

Customer premises and/or use employer vehicles to conduct work on behalf of 

Customers. In addition, when engaged by a Customer to provide services on Customer 

premises, the Vendor shall, at its own expense, secure and maintain the insurance 

coverage specified herein, and shall provide proof of such insurance coverage to the 

related Customer within five (5) business days following the execution of the Purchase 

Order. Vendor may not begin performance under the Contract and/or a Purchase Order 

until such proof of insurance coverage is provided to, and approved by, DIR and the 

Customer. All required insurance must be issued by companies that are A rated by A.M. 

Best, licensed in the State of Texas, and authorized to provide the corresponding 

coverage. The Customer and DIR will be named as Additional Insureds on all required 

coverage listed below excluding Workers Compensation/Employer’s Liability, but 

only to the extent of liabilities, but only to the extent of liabilities falling within 

Vendor’s indemnity obligations pursuant to the Contract. Required coverage must 

remain in effect through the term of the Contract and each Purchase Order issued to 

Vendor there under. The minimum acceptable insurance provisions are as follows: 

1) Commercial General Liability 

Commercial General Liability must include a combined single limit of $1,000,000 per 

occurrence for coverage A, B, & C including products/completed operations, where 
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appropriate, with a separate aggregate limit of $2,000,000. Agencies may require 

additional Umbrella/Excess Liability insurance. The policy shall contain the following 

provisions: 

a) Blanket contractual liability coverage for liability assumed under the Contract; 

b) State of Texas, DIR and Customer listed as an additional insured; 

c) Insurer shall endeavor to provide 30-day Notice of Termination in favor of DIR 

and/or Customer; and 

d) Waiver of Transfer Right of Recovery Against Others in favor of DIR and/or 

Customer. 

2) Workers’ Compensation Insurance 

Workers’ Compensation Insurance and Employers’ Liability coverage must include 

limits consistent with statutory benefits outlined in the Texas Workers’ Compensation 

Act (Art. 8308-1.01 et seq. Tex. Rev. Civ. Stat) and minimum policy limits for 

Employers’ Liability of $1,000,000 bodily injury per accident, $1,000,000 bodily 

injury disease policy limit and $1,000,000 per disease per employee. 

3) Business Automobile Liability Insurance 

Business Automobile Liability Insurance must cover all owned, non-owned and hired 

vehicles with a minimum combined single limit of $500,000 per occurrence for bodily 

injury and property damage. Alternative acceptable limits are $250,000 bodily injury 

per person, $500,000 bodily injury per occurrence and at least $100,000 property 

damage liability per accident. The policy shall contain the following endorsements in 

favor of DIR and/or Customer: 

a) Waiver of Subrogation; 

b) Insurer shall endeavor to provide 30-day Notice of Termination; and 

c) Additional Insured. 

H. Appendix A, Section 10.S. Survival is hereby replaced in its entirety as follows: 

S. Secure Erasure of Hard Disk Products and/or Services 

Vendor agrees that all products and/or services equipped with hard disk drives (i.e. 

computers, telephones, printers, fax machines, scanners, multifunction devices, etc.) 

shall have the capability to securely erase data written to the hard drive prior to final 

disposition of such products and/or services, either at the end of the Customer’s 

Managed Services product’s useful life or the end of the related Customer Managed 

Services Agreement for such products and/ services, in accordance with 1 TAC 202. 

To be clear, the Customer shall bear all responsibility to enable and/or purchase 

appropriate features and services that are technically required to achieve the desired 

level of security and to perform the actions needed to cleanse any media returned to 

Vendor at any point in time. Customer may, at its option, elect to purchase a service 

whereby it can retain all media and dispose of such media as it sees fit. 
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I.	 Appendix A, Section 11.B.4. Contract Enforcement, Termination for Cause is 

hereby replaced in its entirety as follows: 

4.	 Termination for Cause 

a) Contract 

Either DIR or Vendor may issue a written notice of default to the other upon the 

occurrence of a material breach of any covenant, warranty or provision of the Contract, 

upon the following preconditions: first, the parties must comply with the requirements 

of Chapter 2260, Texas Government Code in an attempt to resolve a dispute; second, 

after complying with Chapter 2260, Texas Government Code, and the dispute remains 

unresolved, then the non-defaulting party shall give the defaulting party thirty (30) 

calendar days from receipt of notice to cure said default. If the defaulting party fails to 

cure said default within the timeframe allowed, the non-defaulting party may, at its 

option and in addition to any other remedies it may have available, cancel and terminate 

the Contract. Customers purchasing products or services under the Contract have no 

power to terminate the Contract for default.  

b) Purchase Order 

Customer or Order Fulfiller may terminate a Purchase Order upon the occurrence of a 

material breach of any term or condition: (i) of the Contract, or (ii) included in the 

Purchase Order in accordance with Section 4.B.2 above, upon the following 

preconditions: first, the parties must comply with the requirements of Chapter 2260, 

Texas Government Code, in an attempt to resolve a dispute; second, after complying 

with Chapter 2260, Texas Government Code, and the dispute remains unresolved, then 

the non-defaulting party shall give the defaulting party thirty (30) calendar days from 

receipt of notice to cure said default. If the defaulting party fails to cure said default 

within the timeframe allowed, the non-defaulting party may, at its option and in 

addition to any other remedies it may have available, cancel and terminate the Purchase 

Order. 
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This Contract is executed to be effective as of the date of last signature. 

NetApp, Inc.
 

Authorized By: __Signature on file______
 

Name: ___Robert Stein________________
 

Title: ___Vice President Sales___________
 

Date: ___8/12/14______________________
 

The State of Texas, acting by and through the Department of Information Resources
 

Authorized By: ___Signature on file________
 

Name: ___Karen Robinson________________
 

Title:  ____Executive Director _____________
 

Date: ____8/19/14________________________
 

Office of General Counsel: ___8/19/14_______
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