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TEX-AN NG
Communications Technology Services
Agreement

This TEX-AN NG Communications Technology Services Agreement is entered into by and
between the State of Texas, acting by and through the Texas Department of Information
Resources (“DIR”), with its principal place of business at 300 West 15th Street, Suite 1300,
Austin, Texas 78701, and Qwest Communications Company, LLC. (“Vendor”), with a prin-
cipal place of business at 1801 California Street, Denver, CO 80202.

Preamble.

WHEREAS, in accordance with the laws of the State, DIR issued the Request for Offers for
TEX-AN Next Generation (TEX-AN NG) on the Texas Comptroller of Public Accounts’
Electronic State Business Daily Website, RFO number DIR-TEX-AN NG-001 (the RFO);

WHEREAS, in response to the RFO, Vendor submitted Vendor’'s Response, dated October
1, 2010, as revised, amended and supplemented thereafter (the “Response”) (add BAFO
information as necessary);

WHEREAS, based on the Response, DIR and Vendor have engaged in extensive negotia-
tions, discussions and due diligence that have culminated in the formation of the contrac-
tual relationship described in this TEX-AN NG Communications Technology Services
Agreement (hereinafter CTSA or Contract); and

NOW THEREFORE, in consideration of the mutual promises and covenants contained
herein, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, DIR and Vendor (collectively, the “Parties” and each, a “Party”)
hereby agree as follows:

Article 1. Introduction.

Section 1.1 Provision, Performance and Management by Vendor.

DIR desires that certain Communications Technology Services procured in accordance
with state law (pursuant to Chapter 2170, Texas Government Code) be provided, per-
formed and managed by Vendor as and to the extent described in this CTSA. Vendor has
carefully reviewed DIR’s requirements, has performed all due diligence it deems neces-
sary, and desires to deploy, perform and manage such communications technology Ser-
vices for DIR, the Customers, Authorized End Users and, as required, other TEX-AN NG
Vendors and TEX-AN 2000 Providers .

Section 1.2 Vendor’s Experience and Qualifications.

The Vendor represents and warrants that it is an established provider of communications
technology Services as awarded under this CTSA and has the skills, qualifications, exper-
tise, financial resources and experience necessary to provide the communications tech-
nology Services, plans, reports and other deliverables described in this CTSA.

Exhibit A to Amendment One
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Section 1.3 Definitions.

Except as otherwise expressly provided in this CTSA, all capitalized terms (including de-
rivatives of such terms) used in this CTSA shall have the meanings ascribed to them in
Exhibit A Definitions; provided however, that any such defined terms, if not capitalized
herein, shall have the same meaning as the defined term unless the context or industry
usage require a different meaning. Words having well-known technical or trade meanings
shall be accorded such meaning, unless expressly defined otherwise herein. Uncapital-
ized terms or phrases are to be given their usual meaning.

Article 2. Contract Documents.

Section 2.1 Definition.

This CTSA includes each of the Exhibits and Attachments attached to this CTSA, which
are hereby incorporated into and deemed part of this CTSA, and unless otherwise ex-
pressly stated all references to this CTSA shall include the Exhibits and Attachments. A
listing of the Exhibits and Attachments is included in the Table of Contents.

Section 2.2 Compliance with Procurement Laws.

This CTSA is the result of compliance with applicable procurement laws of the State. DIR
issued a solicitation on the Comptroller of Public Accounts’ Electronic State Business Dai-
ly, Request for Offer (RFO) DIR-TEX-AN NG—-001, on August 11, 2010, for TEX-AN Next
Generation Communications Technology Services. Vendor responded to this opportunity
and DIR and Vendor have engaged in extensive negotiations, discussions and due dili-
gence that have culminated in the formation of the contractual relationship described in this
CTSA. Upon execution of all CTSAs arising from the RFO, a notice of award for RFO DIR—
TEX-AN NG-001 shall be posted by DIR on the Electronic State Business Daily.

Section 2.3 Order of Precedence.

In the event of any conflict or contradiction between or among the TEX-AN NG Commu-
nications Technology Services Agreement elements, the documents will control in the fol-
lowing order of precedence:

(@) The CTSA (this document), and all amendments thereto,

(b) Exhibit A Definitions to the CTSA, and all amendments thereto,

(c) Exhibit B Terms and Conditions to the CTSA, and all amendments thereto,
(d) All other Exhibits to the CTSA, and all amendments thereto,

(e) Attachments to the CTSA, and all amendments thereto,

() Appendices to the CTSA, and all amendments thereto;

(@) The Vendor’s Initial Response to the RFO, dated October 1, 2010, and incorporated
by reference herein.

(h) The RFO Number DIR-TEX-AN NG-001, as amended and clarified by the Vendor
questions and the DIR official responses, and incorporated by reference herein.

Article 3. Term.

Section 3.1 Initial Term.

The initial Term of this CTSA shall commence as of 12:00:01 a.m., Central Time on the
Effective Date and continue until 11:59:59 p.m., Central Time, on _June 2, 2016 , un-
less this Contract is terminated earlier as provided herein, in which case the initial Term of

Exhibit A to Amendment One
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this Contract shall end at 11:59:59 p.m., Central Time, on the effective date of such termi-
nation.

Section 3.2 Extension(s).

By giving written notice to Vendor no less than 90 days prior to the expiration date of the
initial Term or the then-current Renewal Term, DIR, upon mutual agreement of the Parties,
shall have the right to extend the Term of the CTSA for up to five years from the expiration
of the initial Term, in any combination of months or years as necessary to complete the
purpose of this Procurement. Upon mutual agreement, DIR may extend the CTSA more
than once up to a total of an additional five year period (each a Renewal Term). The exact
period(s) of the extension(s) shall be specified in the DIR notice of extension. The total pe-
riod of time during which the CTSA is in effect is the Term.

Article 4. Relationship among DIR, Vendor, other TEX-AN NG
Vendors, Authorized End Users and Customers.

Section 4.1 DIR as Vendor’s Customer.

Pursuant to its authority found in Chapter 2170, Texas Government Code, DIR is the single
state agency mandated to procure telecommunications services on behalf of Customers.
In all interactions under the CTSA, DIR is in the role of Vendor’s Customer, with the excep-
tion of Local Services and Small Office/Home Office (SOHO) Internet connectivity Services
(hereinafter “direct sales transactions”). Except as noted above, DIR will issue all Purchase
Orders to Vendor on behalf of itself and the Customers. Except as noted above, DIR shall
act as the Vendor’s billing agent for all Services ordered and consumed by the Customers
and shall pay net proceeds from such billings to Vendor.

Vendor agrees to process all DIR orders for Services available under the CTSA through
the CTSA.

Section 4.2 Direct sales transaction Customers for Vendor.

If Vendor is awarded any of the following Services: Local Services and/or SOHO Internet
Connectivity Services under this CTSA (direct sales transactions), then Vendor shall re-
ceive Purchase Orders for such Services from the direct sales transaction Customer(s).
Vendor shall bill direct sales transaction Customers such Services at the Prices allowed by
this Contract that includes the DIR Cost Recovery Fee (CRF). Vendor shall remit the asso-
ciated CRF to DIR on a monthly basis. Vendor shall also be responsible for sales reports
and other administrative duties associated with providing these Services to the direct sales
transaction Customers. See Appendix B, Terms and Conditions, Section 9.15, Reporting of
direct sales transactions and payment of CRF.

Vendor agrees to process all direct sales transaction Customer orders for Services availa-
ble under the CTSA through the CTSA.

Section 4.3 Customers as Authorized End Users of Vendor’s Services.

As specified in Section 2170.004, Texas Government Code, certain Texas governmental
and non-governmental entities are authorized to use the telecommunications services for
which DIR contracts. For DIR’s purposes, these entities are Customers. From the Vendor’s
perspective, these entities are “Authorized End Users,” whether as organizations or per-
sons employed by such organizations. When ordering certain Services from Vendor, the
Customer may enter into a certain TEX-AN NG Customer Services Agreement, with DIR
and Vendor, which sets forth the terms and conditions for the deployment, acceptance and
delivery of such certain Services by Vendor to such Customer. Under each TEX-AN NG

Exhibit A to Amendment One
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Customer Services Agreement, DIR shall be the billing agent on behalf of Vendor to re-
ceive payment for the Services from the Customer. DIR shall ensure that Customers com-
mit funds for payment of Services by issuing Purchase Orders to DIR. The minimally ac-
ceptable terms and conditions of the TEX-AN NG Customer Services Agreement are at-
tached as Exhibit H, Attachments H-1 and H-2.

Section 4.4 Nondiscrimination between and among TEXAN NG Vendors.

An award from the RFO is not exclusive to the Vendor. Vendor acknowledges that DIR in-
tends to award or has awarded multiple contracts for Services out of the RFO. Vendor fur-
ther acknowledges that some of the Services provided by Vendor hereunder may also be
provided by Other TEX-AN NG Vendors. Finally, Vendor acknowledges that Vendor may
have a dependency on Other TEX-AN NG Vendors in order to serve a particular Customer.
Therefore, Vendor warrants and covenants, for itself and its Subcontractors, it shall not
discriminate against another TEX-AN NG Vendor in the deployment and delivery of any
Service in any manner to DIR, an Authorized End User and/or any Customer, or otherwise
cause any disruption to Services as deployed and delivered to DIR, Authorized End Users
and/or Customers by any Other TEX-AN NG Vendor.

Section 4.5 Covenant of cooperation among all.

Vendor shall fully cooperate with all Other TEX-AN NG Vendors in fulfilling the terms of this
CTSA and/or TEX-AN NG Customer Services Agreement with DIR and Authorized End
Users and/or Customers. DIR shall ensure that all agreements executed with Other TEX-
AN NG Vendors pursuant to the Procurement shall obligate such Other TEX-AN NG Ven-
dors to fulfill the requirements that are imposed on Vendor in this Section 4.5. Vendor
acknowledges that this covenant is material to DIR and that failure to maintain such coop-
eration shall constitute a Material Breach.

Section 4.6 Special covenant to cooperate with DIR on Internal Business Process
Improvements.

DIR is currently developing internal systems to support its Service delivery processes
(quote to care), including the BMC Remedy OnDemand application version 7.6.03. All
TEX-AN NG Vendors shall interface with internal service delivery systems once imple-
mented. DIR intends to implement systems based on applications and interfaces that con-
sist of generally accepted data and formats. Vendor shall provide timely, complete and
commercially reasonable cooperation in implementation and use of the DIR adopted sys-
tems at no additional cost to DIR or the Customers. As of the Effective Date, the BMC
Remedy OnDemand application includes Service Request Management (Service Order-
ing), Asset Management, Performance and Service Level Management, Incident Manage-
ment (Help Desk/Trouble Tickets), Problem Management, Change Management, and
Knowledge Management. Other systems in development to support Tex-AN-NG include
DIR Enterprise Biling and Customer Relationship Management (CRM).As of the Effective
Date, DIR and Vendor have agreed to the following formats and data to include detailed
data for quotes, orders, trouble tickets, billing, Service Level Agreements and network
monitoring and formats to include email, delimited flat files and web services XML. DIR will
provide reasonable written notice to Vendor as these systems become available for Ven-
dor’s use. If Vendor is unable to implement and use the DIR adopted systems, DIR re-
serves the right to terminate the CTSA. Vendor shall promptly notify DIR if it encounters an
unforeseen challenge to implementing the BMC Remedy OnDemand application as de-
scribed above. DIR agrees to negotiate in good faith to resolve the Vendor’s challenge, re-
serving the right to terminate the CTSA if no resolution is apparent within 30 days of notifi-
cation of the challenge.

Exhibit A to Amendment One
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Article 5. Awarded Services.

Section 5.1 Description.

A description of the Services awarded to Vendor under this CTSA are found in Exhibit C to
the CTSA. This CTSA is an indefinite quantity contract. DIR has not made and does not
make any representations or warranties about the amount or type of Services that Vendor
may sell to DIR or the Customers as a result of executing this CTSA.

Section 5.2 Rates, Prices and telecommunications fees and surcharges.

(@) The Rates for the Services as set forth in Exhibit C to the CTSA are the Rates To
DIR, with the exception of the Prices for direct sales transactions — Local Services
and/or SOHO Internet connectivity Services — for which Vendor shall directly bill the
Customers at the Prices as set forth in Exhibit C. For all other Services in use, Ven-
dors shall present a Monthly Consolidated Invoice to DIR based on the Rates To
DIR. In its role as billing agent for Vendor, DIR shall bill to Authorized End Users and
Customers the Rates To DIR, plus an additional percentage as DIR’s Cost Recovery
Fee (CRF), as authorized by Chapter 2170, Texas Government Code. Vendor
acknowledges and agrees that DIR shall retain its CRF from the amounts it collects
from Authorized End Users and Customers, prior to paying the net amount to Ven-
dor.

(b) If the Vendor is awarded Local Services and /or SOHO Internet Connectivity Ser-
vices, Exhibit C also contains the Prices to direct sales transaction Customers for
these Services, which include the Vendor's Rate plus the CRF. Vendor shall bill the
direct sales transaction Customers for the Price as defined above and shall remit the
CRF to DIR on a monthly basis. Vendor shall provide DIR with monthly direct sales
transaction Reports.

(c) Exhibit C also lists for each awarded Service, all applicable telecommunications fees
and/or surcharges that are required to be assessed by Vendor against Customers by
federal or state law. DIR shall include the listed telecommunications fees and sur-
charges on bills to Customers and Customers shall be responsible for paying such
telecommunications fees and surcharges in full. If applicable to the direct sales
transactions, Vendor shall include the telecommunications fees and surcharges on
its bills to the direct sales transaction Customers, and the direct sales transaction
Customers shall be responsible for paying such telecommunications fees and sur-
charges in full. No telecommunications fees and surcharges that are not set forth in
Exhibit C may appear on bills to DIR or Customers.

Section 5.3 Cost Recovery Fees.

DIR’'s TEX-AN NG program is a cost recovery program. DIR, in its discretion, formulates
CRFs per Service designed to fulfill its program needs, as authorized in Chapter 2170,
Texas Government Code. Such CRFs may change over time and DIR will provide Vendor
with 30 days advance notice of a change in the CRFs. With the exception of direct sales
transactions, DIR shall bill for such CRFs and collect same from the Authorized End Users
and Customers. Changes to the direct sales transaction CRFs will be made exclusively
through the contract amendment process, each such amendment to be effective from and
after the CRF Amendment Effective Date. For direct sales transaction CRF changes, Ven-
dor shall implement, charge and remit to DIR on a going forward basis the new effective
CRF in 2 billing periods from CRF Amendment Effective Date. Vendor hereby consents to
the assessment of the CRFs on its Rates To DIR. Vendor acknowledges that DIR is its bill-
ing agent for all Services other than the direct sales transaction Services. Vendor consents
to DIR retaining the CRF portion of receipts received from Customers and consents to re-
ceiving the net proceeds as payment in full for its non-direct sales transaction Services

Exhibit A to Amendment One
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sold hereunder. Such payment shall be made as long as the net amount received by Ven-
dor is equal to the undisputed billed amount. For the direct sales transaction Services,
Vendor shall include the applicable direct sales transaction CRF, as a component of its
Price, in its bills to the direct sales transaction Customers and shall remit the direct sales
transaction CRF to DIR on a monthly basis. See Exhibit B, Terms and Conditions, Section
9.15, Reporting of direct sales transactions and payment of CRF.

Section 5.4 Authorized Changes to Rates To DIR and Prices.

Vendor may propose changes to the Rates to DIR and/or the Prices for direct sales trans-
actions by offering to lower the amounts set forth in Exhibit C. Vendor must identify the
Service and the specific Rate(s) or Price to be lowered. DIR shall have a reasonable time
to review and determine, in its sole and absolute discretion, that the changed value in ei-
ther the Rate To DIR or the resulting Price for direct sales transaction Services to the Cus-
tomer is a best value. If DIR approves the change in the Rate to DIR and or Price, the Par-
ties shall agree to the manner of documenting the new Rate and/or Price. The Parties
agree to make such new Rates to DIR and/or Prices available to Customers as quickly as
possible. Vendor initiated Point of Presence location changes that have an adverse effect
on Rates to DIR and/or Prices to direct sales transaction Customers must be authorized by
an amendment to the CTSA before the new Rates to DIR and/or Prices to direct sales
transaction Customers may be billed. During the Term, DIR may transition its amendment
process to a fully automated system. Vendor shall cooperate with DIR to transition its
change process for Rates To DIR and/or Prices to a new automated system. The Parties
shall mutually agree to an amendment process.

Article 6. Notices.

(@) Delivery of naotice.

Any notice or other legal communication required or permitted to be made or given
by either Party pursuant to this CTSA will be in writing and deemed to have been du-
ly given:

(1) Three (3) Business Days after the date of mailing if sent by certified U.S. mail,
postage prepaid, with return receipt requested;

(2) When transmitted if sent by electronic transmission, with a confirmation of
transmission; or

(3) When delivered if delivered personally or sent by express courier service.
(b) Notice.

Any notice under this CTSA will be sufficient if delivered to the following persons or
their successors.

(1) Communications that are routine and administrative in nature should be sent to
the Contract Managers.

(2) All other notices and communications should be sent to the following:

If to Vendor: Qwest Communications Company, LLC. dba CenuryLink
1801 California Street
Denver, CO 80202

With a copy to: (LEGAL NOTICE)
Fax: (303) 295-7049
Attn: General Counsel

Exhibit A to Amendment One
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If to DIR: Director,
Communications Technology Services Division

With a copy to:  Attorney, Communications Technology Services Division
Department of Information Resources
300 W. 15th Street, Suite 1300
Austin, Texas 78701
Facsimile: (512) 475-4759

(c) Change of Designee.

Either Party may change the above-referenced designees or address with five days’
prior written notice to the other Party.

Article 7. Contract Amendments.

Section 7.1 Business Plan.

This Section represents the Parties’ business plan for negotiating amendments and modifi-
cations to the CTSA, as required by Article 7, Exhibit B Terms and Conditions.

Section 7.2 Vendor Proposed Changes to Exhibit C.

The Vendor may propose changes in the contents of Exhibit C for Services of this CTSA.
See Atrticle 7, Exhibit B Terms and Conditions.

Section 7.3 All Other Changes.

All other modifications to the CTSA must be accomplished through a formal written
amendment executed by an authorized representative of DIR and Vendor. DIR and Vendor
reserve the right to require periodic update of the Terms and Conditions, of the CTSA and
all relevant documents associated therewith, to maintain alignment with new and changed
legislation, legal requirements, rules and regulatory requirements relevant to the perfor-
mance by Vendor of this CTSA.

Section 7.4 Mutual Covenant of Cooperation.

For all such Contract amendments, the Parties covenant to cooperate in the good faith,
timely negotiation of such matters and to proceed to execution of necessary instruments
without delay.

Article 8. Miscellaneous.
Section 8.1 Integration.

This CTSA, together with any documents and exhibits specifically referred to herein,
constitute the entire agreement with respect to the subject matter hereof between the
Parties. On execution of this CTSA, all prior agreements and understandings between
the Parties relating to the subject matter hereof shall be null and void. The Parties spe-
cifically acknowledge that there are no unwritten side agreements or oral agreements
between them which alter, amend, modify or supplement this CTSA as of the Effective
Date.

Exhibit A to Amendment One
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Section 8.2 Counterparts.

This CTSA may be executed in one (1) or more counterparts, each of which shall be
deemed an original and all of which together shall constitute one and the same agree-
ment. Facsimile signatures shall be deemed original signatures.

Exhibit A to Amendment One
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Authority to Execute.

IN WITNESS WHEREOF, the Parties have executed this TEX-AN NG Communications Technology
Services Agreement in their capacities as stated below with authority to bind their organizations on
the dates set forth by their signatures. This TEX-AN NG Communications Technology Services
Agreement shall be effective from the date of the last sighature hereto (the Effective Date).

Department of Information Resources Qwest Communications Company, LLC.
(Vendor)
Signature on File Signature on File
Cindy Reed Richard Fernandez
Deputy Executive Director Director — Offer Management

Operations & Statewide Technology Sourcing

06/02/2011 06/02/2011
Date Date

Signature on File 06/02/2011
Legal
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Exhibit A. Definitions
Contents of Exhibit A Definitions follow:
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Article 1. Introduction.

The purpose of Exhibit A Definitions is to define certain terms used for the CTSA. DIR
does not warrant the completeness or accuracy of the contents.

Article 2. Definitions.

1.

10.

11.

12.

13.

14.

Accept — Agreement from DIR and/or its Customer(s) that Service installations,
moves, changes or other actions have been successfully completed.

Adjustment — Has the meaning set forth in Exhibit B, Terms and Conditions, Section
9.08, Billing Adjustments.

Affiliate — (i) Any person or entity directly or indirectly owning, controlling or holding,
with power to vote, fifty percent (50%) or more of the outstanding voting securities of
Vendor; (ii) any person or entity for which fifty percent (50%) or more of the outstand-
ing voting securities are directly or indirectly owned, controlled or held, with power to
vote by Vendor; or (iii) any person, or entity directly or indirectly controlling, controlled
by, or under common control with, Vendor.

Article — A numbered portion of the text of the CTSA.

Assignee — An individual or organization that receives an assignment of all or part of
the interests of one of the Party’s to the CTSA, and that undertakes to assume the
responsibilities of that original Party.

Attachment — A form or document appended to an Exhibit to the CTSA.

Authorized End Users — Individuals or organizations that are eligible to use the Ser-
vices by statute, also known as Customers.

Best and Final Offer or BAFO — An optional step in this Procurement in which DIR
seeks from selected Vendors refinement of their Responses in designated areas.
This process may be repeated more than once.

Billing Plan — A plan initially submitted with Vendor's Response demonstrating com-
pliance with the RFO for billing matters. The final Billing Plan, as agreed upon by the
Parties is attached to the CTSA as Attachment F-17 Billing Plan.

Business — A person, partnership, corporation, or other entity engaged in com-
merce, manufacturing, or a service.

Business Day — Monday through Friday, excluding State holidays, 7:00 a.m. to 6:00
p.m. local time. State holidays will include all holidays with the status “All Agencies
closed.” State holidays will not include State optional holidays or holidays that require
skeleton crews. If the CTSA calls for performance on a day that is not a Business
Day, then performance is intended to occur on the next Business Day.

Cause — The conditions described in Exhibit B Terms and Conditions, Section
11.03(d) Termination for cause.

Comptroller of Public Accounts (CPA) — The State’s chief tax collector, account-
ant, revenue estimator, and treasurer. CPA includes the Texas State Treasury.

Confidential Information — To the extent consistent with the Texas Public Infor-
mation Act, any communication or record (whether oral, written, electronically stored,
or transmitted, or in any other form) that consists of:

a. Non-public budget, expense, payment, and other financial information;
b. Privileged Work Product;
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15.

16.

17.

18.

19.

20.

21.

22.

c. Information designated by Vendor, DIR or any other Customer as confidential,
including all information designated as confidential under the Texas Public In-
formation Act, Texas Government Code, Chapter 552, or otherwise exempted
from public disclosure under such Act;

d. Information that is utilized, developed, received, or maintained by DIR, the
Vendor, or Authorized End Users or Customer for the purpose of fulfilling a du-
ty or obligation under this CTSA and/or a TEX-AN NG Customer Services
Agreement and that has not been publicly disclosed by the party that devel-
oped such information; and

e. Vendor's Proprietary Intellectual Property and related technical and design
documentation provided by the Vendor pursuant to this CTSA, excluding user-
related materials that have been released by the Vendor to the public.

Consolidated State Network — Means the consolidated telecommunications system
as defined by Section 2170.001(a)(2), Texas Government Code, as the network of
telecommunications services serving the state government. This Consolidated State
Network is composed of DIR, Customer and Vendor Network segments as defined
herein.

Contract Anniversary Date — Period commencing on the Effective Date and ending
one year later and for each year in the Term thereafter.

Contract Manager — For each Party, the individual assigned the duty to be the pri-
mary point of contact for CTSA administrative matters.

Corrective Action Plan — Has the meaning assigned in Section 11.02 (c), Tailored
Remedies, Exhibit B, Terms and Conditions.

Cost Recovery Fee (CRF) — A fee assessed on the Rates To DIR for each Service,
billed to and collected from Customers, which is designed to recover the costs in-
curred by DIR in operation of the TEX-AN NG Program. For direct sales transactions,
Vendor includes the CRF in its Price to the direct sales transaction Customers and
remits the CRF to DIR on a monthly basis. The CRF is authorized by Chapter 2170,
Texas Government Code.

Credits — Monetary assessments against amounts owed Vendor as a remedy for bill-
ing Adjustments and /or Deficiencies,, as more particularly described in Exhibit D
Performance Management.

CRF Amendment Effective Date — The date on which a contract amendment which
changes the direct sales transaction CRF is to be effective, as more particularly de-
scribed in Section 5.3, Exhibit B to the CTSA.

Customer — Any eligible purchaser of Services. Customers are defined in accord-
ance with Section 2170.004, Texas Government Code. Customers for telecommuni-
cations services include state agencies as defined in Section 2151.002, Texas Gov-
ernment Code, each house of the legislature, a legislative agency, an agency that is
not a state agency as defined in Section 2151.002, Texas Government Code; a polit-
ical subdivision, including a county, municipality, or district; a private institution of
higher education accredited by a recognized accreditation agency as defined by Sec-
tion 61.003, Education Code, that: A) engages in distance learning, as defined by
Section 57.021, Utilities Code; and B) receives federal funds for distance learning ini-
tiatives; and assistance organizations, as defined in Section 2175.001, Texas Gov-
ernment Code. A customer for the receipt of Services also may include those state
agencies purchasing from a DIR contract through an Interagency Agreement as au-
thorized by Chapter 771, Texas Government Code and any local government as au-
thorized through the Interlocal Cooperation Act, Chapter 791, Texas Government
Code.
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23.

24.

25.

26.
27.

28.

29.

30.

31.

32.

33.

34.

35.

Customer Network — Customer networks are built and maintained by the Customer.
Customer Networks may or may not connect to the DIR Network or a Vendor Net-
work, depending upon whether the Customer needs access to Services provided by
the DIR Network or a Vendor Network. Network to network demarcation points are
determined on a case by case basis depending upon type of Service.

Deficiency — Any failure of Vendor to provide the Services or to otherwise perform or
comply with its duties under this CTSA, including any specific areas of Vendor per-
formance that fail to meet performance expectations, standards, SLAs or schedules,
and any failure of Vendor to be reasonably responsive to a reasonable request of
DIR and/or a Customer for information, assistance, or support relating to the Ser-
vices within the timeframe mutually agreed to by DIR and/or the Customer, and Ven-
dor.

Deliverable — A report or item that must be completed and delivered under the terms
of the CTSA or a TEX-AN NG Customer Services Agreement. The measurable result
or output of a process prepared, developed or procured by Vendor as part of the
Services under the CTSA or a TEX-AN NG Customer Services Agreement.

Descriptions — The description(s) of the awarded Services set forth in Exhibit C.

DIR Network — The DIR Network provides connectivity for primarily state govern-
ment agencies but also includes educational institutions, political subdivisions and
assistance organizations. Customer and Vendor Networks connect to the DIR Net-
work for interconnectivity and for enterprise services such as connectivity to the state
data centers and internet service. Network to network demarcation points are deter-
mined on a case by case basis depending upon type of Service.

Disentanglement — The process of winding up all issues in the business relationship
between DIR and Vendor in the event of early termination of the CTSA. See Section
11.06, Payment and other provisions at CTSA termination, Exhibit B, Terms and
Conditions.

Disentanglement Plan — The plan developed and submitted by Vendor and ap-
proved by DIR, in its sole and absolute discretion, to provide for the orderly and effi-
cient winding up of the issues of the business relationship between Vendor and DIR
in the event of early termination of the CTSA. See Section 11.06, Payment and other
provisions at CTSA termination, Exhibit B, Terms and Conditions.

Disentanglement Services - The services provided by Vendor pursuant to an ap-
proved Disentanglement Plan to provide for the orderly and efficient winding up of
the issues of the business relationship between Vendor and DIR in the event of early
termination of the CTSA. See Section 11.06, Payment and other provisions at CTSA
termination, Exhibit B, Terms and Conditions.

Disputes — A billing Dispute is a disagreement over the accuracy of charges in an
Invoice either to DIR or a Customer. Other Disputes may be disagreements over ac-
tions taken or not taken pursuant to the CTSA or a TEX_AN NG Customer Services
Agreement, which are subject to the provisions of Section 11.10 Dispute Resolution
of the CTSA.

Effective Date — The commencement date for the CTSA, which is the date on which
the last Party signs the CTSA.

Electronic State Business Daily — a web portal operated by the Comptroller of Pub-
lic Accounts, to which all state agencies must post procurement opportunities, in
compliance with Section 2155.083, Texas Government Code.

Equipment — Computer hardware, routers, telecommunication devices, and the like
utilized under this CTSA.

Exhibit — a document appended to the CTSA as listed in the Table of Contents.
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36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.
51.

52.

Expiration Date — 11:59:59 p.m., Central Time, on _June 2 , 2016 , unless the
initial Term or the then-current Renewal Term, is extended in accordance with the
CTSA, in which case the Expiration Date shall be 11:59:59 p.m., Central Time on the
last day of such extension(s).

FCC - the Federal Communication Commission, with regulatory authority over the
telecommunications industry, including certain telecommunications carriers.

Force Majeure Event — an event experienced by a Party that is within the scope of
the CTSA clause found at Exhibit B, Section 3.03.

Government Entity or Entities — A subset of Customers that includes all publicly
owned entities, such as State agencies, institutions of higher education, and local
governments.

Independent Verification and Validation contractors — A third party provider of in-
dependent assessment and testing methodologies for quality assurance or perfor-
mance verification purposes.

Information and Communication Technology (ICT) Contracts Program — A
streamlined cooperative purchasing program for state, local, public education, and
other public entities within and outside the State of Texas, administered by the Con-
tracting & Procurement Services Division of DIR.

Intellectual Property — Any trademarks, patents, inventions, copyrights, trade se-
crets, or domain names created prior to, on, or after the Effective Date.

Invoice — Depending on the context in which used, may mean the Monthly Consoli-
dated Invoice issued by Vendor to DIR, or an Invoice issued to a direct sales transac-
tion Customer for direct sales transaction Services, including Internet Service for
non-state agencies, Local Services and SOHO. In the proper context, Invoice may
refer to both types of Invoices.

Key Personnel — All individuals identified by Vendor in Attachment F-7 Service De-
livery Implementation Plan as Key Personnel will be considered Key Personnel.

Local Services — A type of Service as specified in Section 3 of the RFO, which may
be directly sold to Customers by Vendor as set forth in Article 4 of the CTSA, if
awarded to Vendor under this CTSA.

Marketing Plan — A plan initially submitted with Vendor's Response to demonstrate
Vendor’'s resources and activities to promote the CTSA and gain Customers. The
Marketing Plan, as approved by DIR, in its sole and absolute discretion, is attached
to the CTSA as Attachment F-8.

Material Breach — Substantial failure in the performance of a material term of the
contract.

Monthly Consolidated Invoice — A formal, single statement of charges provided by
Vendor to DIR, which includes the Invoice file, Detailed Billing File, Adjustment file
and monthly informational memorandum for all Services provided by Vendor.

Monthly Statement — A revised summary of all DIR accounts with detailed adjust-
ments for each account provided by Vendor after resolution of disputes.

Parties — Has the meaning given in the Preamble to CTSA.

Party — Has the meaning given in the Preamble to the CTSA and in the introduction
to the TEX-AN NG Customer Services Agreement, Exhibit H to the CTSA.

Prices — Are the values for direct sales transaction Services as reflected in Exhibit C
to the CTSA, which Vendor is allowed to directly bill to Customers and are composed
of the Vendor’s Rate to DIR plus the CRF.
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53.

4.

55.

56.

57.

58.

59.

60.
61.
62.
63.

64.
65.

66.

67.

68.

69.

70.

Privileged Work Product — Work product considered privileged from discov-
ery/disclosure under the Texas Rules of Civil Procedure, Texas Rules of Evidence,
Federal Rules of Civil Procedure or Federal Rules of Evidence.

Procurement — The TEX-AN NG Program established by DIR in the RFO to select
Vendors for the provision of Services.

Project — A transaction that requires special treatment by the Vendor due to size,
complexity or importance of the Services ordered.

Public information — Information that meets the following two conditions:

a. is collected, assembled, or maintained under a law or ordinance or in connec-
tion with the transaction of official business by a governmental body or for a
governmental body; and

b. is determined to not be Confidential Information, or exempt from disclosure,
under the Texas Public Information Act, Texas Government Code, Chapter
552.

PUC — The State Public Utility Commission, a state agency with regulatory authority
over the telecommunications industry based on Texas law and Federal Law delegat-
ed from the FCC.

Purchase Order — DIR’s or Customer’s fiscal form or format, which is used when
making a purchase of Services (e.g., formal written Purchase Order, Procurement
Card, Electronic Purchase Order, or other authorized instrument).

Rates To DIR — Are the monetary values for the Services that Vendor bills to DIR
which do not include the CRF, as more particularly described in Exhibit C to the
CTSA.

Renewal Term(s) — Has the meaning set forth in Section 3.2 of the CTSA.
Request for Offer (RFO) — Has the meaning given in the Preamble to the CTSA.
Response — Has the meaning given in the Preamble to the CTSA.

Retail - Means products and service provided by Vendor to end-user customers, as
opposed to Wholesale customers like Competitive Local Exchange Carriers
(CLECS), Interexchange Carriers (IXCs) or System Integrators (SIs).

Section — A numbered or lettered portion of the text within an Article of the CTSA.

Services — The communications technology Services described in Section 3 of the
RFO and awarded to Vendor under this CTSA.

Service Level Agreement(s) (SLA(s)) — An agreement(s) between Parties that con-
tains service performance metrics with corresponding service level objectives, which
DIR, Authorized End Users and Customers rely on to measure the quality and/or re-
liability of Services.

Small Office/Home Office (SO/HO) Internet connectivity — A type of Service as
specified in Section 3 of the RFO, which may be directly sold to Customers by Ven-
dor as set forth in Article 4 of the CTSA, if awarded to Vendor under this CTSA.

Service Order Completion Notice (SOCN) — Written notice from Vendor that con-
tains data elements notifying DIR and/or the Customer that the Service for a given
Order has been fully installed and is ready for Acceptance.

Software — All operating systems, applications software, and related documentation
used by Vendor to provide the Services under this CTSA.

State — The State of Texas, acting by and through the Department of Information
Resources.
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71.

72.

73.
74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

Stop Marketing Order — Has the meaning set forth in Exhibit B, Terms and Condi-
tions, Section 11.02(c)(5), Tailored Remedies.

Subcontract — Any written agreement between Vendor and other party to fulfill the
requirements of this TEX-AN NG Communications Technology Services Agreement.
All Subcontracts are required to be in writing and signed by the Vendor and Subcon-
tractor.

Subcontractor — A party to a Subcontract which is not the Vendor.

Subcontractor Compliance Obligations — Has the meaning set forth in Exhibit B
Terms and Conditions, Section 4.03(c) Subcontractor’s compliance.

Subsection — A numbered or lettered portion of the text within a Section of the
CTSA.

Table of Contents — The list of Articles, Sections, Exhibits and Attachments to the
CTSA found at the beginning of the CTSA.

Term — The period of time during which the CTSA is in effect between DIR and the
Vendor, as more particularly described in Article 3 of the CTSA.

TEX-AN NG Communications Technology Services Agreement, Contract, or
CTSA - The final version of the contractually binding agreement between the Texas
Department of Information Resources and the Vendor awarded pursuant to the RFO,
including all Exhibits and Attachments thereto.

TEX-AN NG Communications Technology Services, TEX-AN NG Services or
Services — The specified Services within scope of the DIR-TEX-AN NG-001 RFO
and as to the scope of the CTSA, only those Services awarded to Vendor.

TEX-AN NG Customer Services Agreement — A contractual document containing
the terms, conditions, and scope for Services to be deployed and operated under this
CTSA, and executed by the Customer, Vendor, and DIR. Attachments H-1 and H-2
contain the template for the form of TEX-AN NG Customer Services Agreement.

TEX-AN NG Program — the activities and contracts authorized by Chapter 2170,
Texas Government Code, administered by the Department of Information Resources
on behalf of the State.

TEX-AN 2000 Agreements — The agreements for the provision of telecommunica-
tions services to DIR and its Customers by that will no longer be needed as of the Ef-
fective Date. The individual TEX-AN 2000 Agreements will terminate by their own
terms as governed by each such Agreement.

TEX-AN 2000 Providers — Providers of telecommunications services under the
TEX-AN 2000 Agreements.

Texas Ethics Commission — the state agency responsible for investigation of viola-
tions and enforcement of the ethical standards for public officials and employees in
accordance with state law.

Thing of Value — Has the meaning set forth in Exhibit B, Section 11.03, Termination
of the CTSA.

Third Party Customer - A person or entity that purchases Services from Vendor
other than DIR or a Customer. Third Party Customers would be Vendor’'s Customers
who are not acquiring services under the CTSA.

Transition Assistance Services — Are only related to the meaning set forth in Ex-
hibit B, Terms and Conditions, Section 16.04, Transition Assistance Services.

Transition Effective Date — Only refers to the meaning set forth in Exhibit B, Terms
and Conditions, Section 16.01, Scope.
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89.

90.

91.
92.

93.

Transition Period — Only refers to the meaning set forth in Exhibit B, Terms and
Conditions, Section 16.02, General Statement for Transition.

Transition Plan for Expiration of the CTSA — The period of time and activities for
the transition of TEX-AN NG Services under this CTSA from the Vendor to DIR or a
successor service provider designated by DIR at the end of the Term. See Article 16
of the CTSA.

Vendor — has the meaning given in the Preamble to the CTSA.

Vendor Network — A Vendor Network is built and maintained by a Vendor for sup-
porting Customer and DIR Requirements. A Vendor Network provides similar con-
nectivity for Customers as the DIR Network. Vendor Networks also provide access
between Customer Networks and the enterprise services on the DIR Network. Net-
work to network demarcation points are determined on a case by case basis depend-
ing upon type of Service.

Vendor’s Proprietary Software — all software owned by Vendor or its affiliates and
used in providing the Services and all modifications and enhancements to such soft-
ware.

— End of Exhibit A —
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Exhibit B. Terms and Conditions

Contents of Exhibit B Terms and Conditions follow:

Article 1.
Article 2.
Article 3.
Article 4.
Article 5.
Article 6.
Article 7.
Article 8.
Article 9.
Article 10.
Article 11.
Article 12.
Article 13.
Article 14,
Article 15.
Article 16.
Article 17.

T 0o (8 Tex 1T ] o TSP RRTRPRR B-3
Availability of Appropriated FUNAS. .........ooociiiiiiiie e B-5
General Terms and CONAItIONS. .........cooiiiiiieriiiee e B-5
Vendor Personnel Management. ..........cooouiiiriiiiiee e B-9
Governing Law and Regulations. ...........occiiieiiiiiieiiiiie e B-13
Service Levels and Performance Measurement..........cccoccueeeeeiieeeniiieeee e B-14
Amendments and MOdIfiCAtiONS. ........c.eeiiiiiiiii e B-14
Audit and Financial ComplianCe. ...........oooiiiiiiiiiiiie e B-15
Terms and Conditions of Vendor Billing and DIR and Customer Payment.... B-17
Disclosure and Confidentiality of Information. ............coccciieveeeiiiiiciiiieeeen B-22
Remedies and DISPULES. ........coiiiiiiiie i B-25
Assurances and CertifiCatioNS ..........cceeeeiiiiiieriiiiee e B-36
Representations, Warranties and COVENANTS. ........cccevvvecvveeeeeeeeeiiiciieeeeeeaeens B-39
INtelleCtual PrOPErtY. .....ooi et B-40
= o111 2SR B-43
Transition Plan for Expiration of the CTSA. ... B-44
End of Contract-Life ASSIQNMENT. ........c.uiiiiiiiiiie e B-49
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Article 1. Introduction.

Section 1.01 Inducements.

In executing this CTSA, the Department of Information Resources (DIR) relies on Vendor’s
representations, warranties and covenants regarding the following:

)
)

©)

“4)

®)

(6)
(7

Vendor, its agents and its Subcontractors, regularly provide the types of Services de-
scribed in the RFO to other public or private entities;

Vendor, its agents and its Subcontractors, have the skills, qualifications, expertise, fi-
nancial resources and experience necessary to perform the Services described in
the RFO, Vendor's Response, and this CTSA in an efficient, cost-effective manner,
with a high degree of quality and responsiveness, and have performed similar Ser-
vices for other public or private entities;

Vendor has thoroughly reviewed, analyzed, and understood the RFO, has timely
raised all questions or objections to the RFO, and has had the opportunity to review
and fully understand the DIR’s current program, operating environment for the Ser-
vices, this CTSA and the needs and requirements of DIR, the Customers and the
State during the Term of the CTSA,;

Vendor has had the opportunity to review and understand the State’s stated objec-
tives in entering into this CTSA and, based on such review and understanding, Ven-
dor currently has the capability to perform the Services in accordance with the terms
and conditions of this CTSA,;

Vendor also has reviewed and understands all of the risks associated with the TEX-
AN NG Program as described in the RFO and the CTSA, including the risk of non-
appropriation of funds;

Vendor shall at all times be capable of and legally authorized to provide the Services;

The Rates To DIR, Prices and any discounts offered hereunder shall be true and cor-
rect.

Accordingly, on the basis of these representations, warranties and covenants, DIR
desires to engage Vendor to perform the Services under the terms and conditions set
forth in this CTSA and Vendor covenants to perform the Services under the terms
and conditions set forth in this CTSA.

Section 1.02 Transition from TEX-AN 2000 Agreements.

Vendor shall use its best efforts to cooperate with all TEX-AN 2000 Providers in ensuring
the orderly transition from their provision of services under the applicable TEX-AN 2000
Agreements to Vendor's provision of Services under this CTSA.

Section 1.03 Construction of Agreement.

@

(b)

(©)

Scope of Introductory Article.

These provisions are not intended to expand the scope of the Parties’ obligations
under this CTSA or to alter the plain meaning of the terms and conditions of this
CTSA.

Definitions.

As used in this CTSA, the capitalized terms and conditions not defined in an Exhibit
or Attachment will have the meanings assigned in Exhibit A Definitions.

Severability.
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(d)

(e)

()

If any provision of this CTSA is construed to be illegal or invalid, such interpretation
will not affect the legality or validity of any other provisions. The illegal or invalid pro-
vision will be deemed stricken and deleted to the same extent and effect as if never
incorporated in this CTSA, but all other provisions will remain in full force and effect.

Survival of terms.

Termination or expiration of this CTSA for any reason will not release either Party
from any liabilities or obligations set forth in this CTSA that:

(1) The Parties have expressly agreed will survive any such termination or expira-
tion; or

(2) Remain to be performed or by their nature continue beyond the termination or
expiration of this CTSA, including without limitation, the obligations related to
Confidential Information (Article 10, Exhibit B), Limited Warranty Disclaimers
(Section 13.06, Exhibit B), Limitations of Liability (Section 15.03, Exhibit B), and
Indemnification (Section 11.11(b), Exhibit B).

Headings.

The Article and Section headings in this CTSA are for reference and convenience
only and may not be considered in the interpretation of this CTSA.

Global drafting conventions.

L ENTH

(1) The terms ‘“include,” “includes,” and “including” are terms of inclusion, and
where used in this CTSA, are deemed to be followed by the words “without
limitation.”

(2) Any references to “sections,” “exhibits,” or “attachments” are deemed to be ref-
erences to sections, exhibits, or attachments to this CTSA.

(3) Any references to agreements, contracts, statutes, or administrative rules or
regulations in this CTSA are deemed references to these documents as
amended, modified, or supplemented from time to time during the term of this
Contract.

Section 1.04 No implied authority.

@

The authority delegated to Vendor by DIR is limited to the terms of this CTSA. DIR is
the State agency designated by the Texas Legislature to administer the TEX-AN NG
Program, and no other agency of the State grants Vendor any authority related to
this Program. Vendor is required to cooperate to the fullest extent possible to assist
DIR in communications and negotiations with all Customers as directed by DIR.
Vendor may not rely upon implied authority, and specifically is not delegated authori-
ty under this CTSA to:

(1) make public policy;

(2) promulgate, amend or disregard administrative regulations or program policy
decisions made by DIR for administration of the TEX-AN NG Program; or

(3) unilaterally communicate or negotiate with any Customer or the Texas Legisla-
ture on behalf of DIR regarding the TEX-AN NG Program, except as specifical-
ly permitted under this CTSA.

(b) Vendor may not incur any debts, obligations, expenses, or liabilities of any kind on

behalf of the State or DIR.

Section 1.05 Legal Authority.

DIR is authorized to enter into this CTSA under Chapter 2170, Texas Government Code.
Vendor is authorized to enter into this CTSA pursuant to the authorization of its governing
board or controlling owner or officer.
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Article 2. Availability of Appropriated Funds.

Termination for non-appropriation of funds may be found at Exhibit B, Section 11.03(c).

Article 3. General Terms and Conditions.

Section 3.01 Delegation of authority.

Whenever, by any provision of this TEX-AN NG Communications Technology Services
Agreement, any right, power, or duty is imposed or conferred on DIR, the right, power, or
duty so imposed or conferred is possessed and exercised by the DIR Executive Director
unless any such right, power, or duty is specifically delegated to the duly appointed agents
or employees of DIR. The DIR Executive Director will reduce any such delegation of au-
thority to writing and provide a copy to Vendor on request.

Section 3.02 No waiver of sovereign immunity.

The Parties expressly agree that no provision of this TEX-AN NG Communications Tech-
nology Services Agreement shall be construed as or constitute a waiver by DIR or the
State of Texas of any immunities from suit or from liability that DIR or the State of Texas
have by operation of law.

Section 3.03 Force majeure.

Except for payment of amounts due, neither Party will be liable for any loss or damage,
failure or delay in performing its obligations under this TEX-AN NG Communications Tech-
nology Services Agreement if such loss or damage, failure or delay is due to any cause
beyond the reasonable control of such Party, including strikes, natural disasters, cable
cuts, power blackout, fire, civil disturbance, acts or omissions of carriers or suppliers, acts
of regulatory or governmental agencies, epidemic, war, court order, or acts of God (a
Force Majeure event). The existence of such causes of delay or failure will extend the pe-
riod of performance in the exercise of reasonable diligence until after the causes of delay
or failure have been removed. Each Party must give written Notice within five Business
Days of their knowledge of a Force Majeure Event.

Section 3.04 More favorable terms.

(@) Vendor shall only charge Rates to DIR and Prices that are no higher in the aggregate
than the charges charged by Vendor directly to substantially similar Retail Third Party
Customers for the provision of the same or substantially similar Services on substan-
tially similar terms and conditions.

(b) No later than each Contract Anniversary Date, Vendor shall certify to DIR, in writing,
that it has been in full compliance with Section 3.04 (a) above at all times during the
prior 12 month period. Any failure of Vendor to comply with this certification require-
ment or any certification filed by Vendor that is not true shall constitute a Material
Breach. The sole remedy if Vendor has breached Section 3.04 (a) above, Vendor
shall be obligated to award DIR and /or Customer, as appropriate, Credits on the
next appropriate Invoice that are equal to the overcharges paid as a result of any
such breach.

(c) DIR shall have the right, in its sole and absolute discretion, to conduct an audit of
Vendor's compliance with this Section 3.04 pursuant to the procedures set forth in
Exhibit B, Section 8.06.

(d) Vendor represents and warrants that, as of the Effective Date, it shall comply pro-
spectively with this Section 3.04.

Exhibit C to Amendment One
Exhibit B. Terms and Conditions B.5



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

Section 3.05 Publicity and Trademarks.

@

(b)

(©)

Except as provided in Subsection (b) below, Vendor must not use the name of DIR,
the State, or any other Customer, or refer to DIR or any such Customers directly or
indirectly in any media release, or public announcement, relating to this CTSA or its
subject matter, including, in any promotional or marketing materials, customer lists,
or business presentations (other than proposals or reports submitted to DIR, a Cus-
tomer, an administrative agency of the State, or the Federal government.

Vendor may publish, at its sole expense, any media release or public announcement,
relating to this CTSA or its subject matter, including, in any promotional or marketing
materials, customer lists, business presentations (other than proposals or reports
submitted to DIR or a Customer, an administrative agency of the State, or a govern-
mental agency or unit of another State or the Federal government), or results of
Vendor performance under this CTSA with DIR’s prior review and approval, which
DIR may exercise at its sole and absolute discretion. Vendor will provide DIR a copy
of any such publication no less than five (5) Business Days prior to public release un-
less otherwise agreed by the Parties. Vendor will provide additional copies at the re-
guest of DIR. Approval of the annual Marketing Plan will constitute approval by DIR
for Vendor to publish all materials approved in connection with such Marketing Plan.

Trademarks. Each Party agrees not to display or use, in advertising or otherwise, any
of the other Party’s trade names, logos, trademarks, service marks, or other indicia of
origin without the other Party’s prior written consent, which consent may be revoked
at any time by providing written notice.

Section 3.06 Assignment.

@

(b)

(©)

(d)

Assignment by Vendor.

Vendor will not assign all or any portion of its rights under or interests in this CTSA or
delegate any of its duties without prior written consent of DIR. Any written request for
assignment or delegation must be accompanied by written acceptance of the as-
signment by the Assignee, in a form acceptable to DIR in its sole and absolute dis-
cretion, and consent to same from DIR, in its sole and absolute discretion. Except
where otherwise agreed in writing by DIR, assignment will not release Vendor from
its obligations pursuant to this CTSA. The requirements of this Section 3.06(a) shall
not apply in connection with Vendor's assignment to (i) any Affiliate, or (ii) any person
acquiring all or substantially all the assets of Vendor or all or substantially all the as-
sets of an Affiliate to which this CTSA, or any of this interests, rights and obligations
of Vendor hereunder, previously has been assigned. Notwithstanding the foregoing,
Vendor may, without DIR’s consent, assign or delegate in whole or relevant part, its
rights and obligations under this CTSA to a third party work to be performed under
this CTSA, but Vendor will in each such case remain financially responsible for the
performance of such obligations.

Assignment by DIR.

Vendor understands and agrees DIR may in one or more transactions assign or
transfer this CTSA. DIR will provide written notification of such assignment to Ven-
dor. This assignment will only be made to another State agency or an entity desig-
nated by the Texas Legislature.

Amendment.

Each Party agrees to cooperate to amend the TEX-AN NG Communications Tech-
nology Services Agreement as necessary to maintain an accurate record of the con-
tracting Parties.

Assumption.

B.6
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Each Party to whom an assignment or transfer is made (an “Assignee”) must assume
all or any part of Vendor’s or DIR’s interests in this CTSA, the Services, and any
documents executed with respect to this CTSA, including, without limitation, its obli-
gation for all or any portion of the payments due hereunder.

Section 3.07 RFO errors and/or omissions.

Vendor will not take advantage of any errors and/or omissions in the RFO or the resulting
CTSA. Vendor must promptly notify DIR of any such errors and/or omissions that are dis-
covered.

Section 3.08 Abandonment or Default.

Abandon means to relinquish or renounce the CTSA for any reason other than for a Force
Majeure Event. If the Vendor abandons the CTSA, DIR reserves the right to cancel the
CTSA without notice and either re-solicit and re-award the CTSA or take such further ac-
tion or no action in the best interest of the State. The abandoning Vendor will not be con-
sidered in the re-solicitation and may not be considered in future solicitations for the same
type of Services, unless the specifications or scope of work significantly changes.

Section 3.09 Reserved.

Section 3.10 Place of Performance.

Vendor agrees to either provide or arrange to have a Vendor Affiliate provide Services to
Customer in accordance with this CTSA, subject to availability and operational limitations
of systems, facilities and equipment. Where required, a Vendor Affiliate authorized by the
appropriate regulatory authority will be the service provider.

Section 3.11 Vendor Certifications.
Vendor certifies that it:

(a) Has not given, offered to give, and does not intend to give at any time hereafter any
economic opportunity, future employment, gift, loan, gratuity, special discount, trip,
favor, or service to a public servant in connection with the Contract,

(b) Is not currently delinquent in the payment of any franchise tax owed the State of
Texas and is not ineligible to receive payment under Section 231.006, Texas Family
Code and acknowledges the CTSA may be terminated and payment withheld if this
certification is inaccurate,

(c) Neither it, nor anyone acting for it, has violated the antitrust laws of the United States
or the State of Texas, nor communicated directly or indirectly to any competitor or
any other person engaged in such line of business for the purpose of obtaining an
unfair price advantage,

(d) Has not received payment from DIR or any of its employees for participating in the
preparation of the Contract,

(e) Under Section 2155.004, Texas Government Code, is not ineligible to receive the
specified CTSA and acknowledge that this CTSA may be terminated and payment
withheld if this certification is inaccurate,

(f) To the best of its knowledge and belief, knows there are no suits or proceedings
pending or threatened against or affecting it, which if determined adversely to it will
have a material adverse effect on the ability to fulfill its obligations under the CTSA,

(9) Is not suspended or debarred from doing business with the federal government as
listed in the Excluded Parties List System (EPLS) maintained by the General Ser-
vices Administration, and
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(h)

(i)

)
(k)

0

As of the effective date of the CTSA, is not listed in the prohibited vendors list author-
ized by Executive Order #13224, “Blocking Property and Prohibiting Transactions
with Persons Who Commit, Threaten to Commit, or Support Terrorism,” published by
the United States Department of the Treasury, Office of Foreign Assets Control;

Agrees that any payments due under this CTSA will be applied towards any debt, in-
cluding but not limited to delinquent taxes that is owed to the State;

Is in compliance Section 669.003, Texas Government Code, relating to contracting
with executive head of a state agency;

For itself and on behalf of its Subcontractors, has identified all current or former, with-
in the last twelve (12) years, employees of the State assigned to work on the CTSA
20% or more of their time and has disclosed them to DIR and has disclosed or does
not employ any relative of a current or former state employee within two degrees of
consanguinity, and, if these facts change during the course of the CTSA, Vendor certi-
fies for itself and on behalf of its Subcontractors, it shall disclose the name and other
pertinent information about the employment of current and former employees and
their relatives within two degrees of consanguinity;

Represents and warrants that the provision of Services or other performance under
the CTSA will not constitute an actual or potential conflict of interest and certifies that
it will not reasonably create the appearance of impropriety, and, if these facts change
during the course of the CTSA, Vendor certifies it shall disclose for itself and on be-
half of Subcontractors, the actual or potential conflict of interest and any circum-
stances which create the appearance of impropriety;

(m) Represents and warrants that DIR and/or the Customer’'s payment to Vendor and

()

(0)

Vendor’s receipt of appropriated or other funds under this CTSA are not prohibited by
Sections 556.005 or 556.008, Texas Government Code; and

Under Section 2155.006, Texas Government Code, is not ineligible to receive the
specified CTSA and acknowledge that this CTSA may be terminated and payment
withheld if this certification is inaccurate.

Vendor acknowledges the applicability of Sections 2155.444 and §2155.4441, Texas
Government Code, in fulfilling the terms of the CTSA.

During the term of the CTSA, Vendor shall, for itself and on behalf of its Subcontractors,
promptly disclose to DIR all changes that occur to the foregoing certifications, representa-
tions and warranties. Vendor covenants to fully cooperate in the development and execu-
tion of resulting documentation necessary to maintain an accurate record of the certifica-
tions, representations and warranties.

Section 3.12 Internet Access to CTSA and Pricing Information

@

Vendor Website

Within thirty (30) days from the effective date of the CTSA, Vendor will establish and
maintain a website specific to the service offerings under the CTSA which is clearly
distinguishable from other, non-TEX-AN NG CTSA offerings at Vendor's website.
The website must include: the services offered, service specifications, CTSA docu-
ments and exhibits, CTSA pricing, Service Level Agreement information, contact in-
formation for Vendor, instructions for obtaining quotes and placing Purchase Orders.
The Vendor's website shall list the DIR CTSA number, reference the DIR TEX-AN
NG Contract program, display the DIR logo, and contain a link to the DIR website for
the CTSA. All websites are subject to the prior review and approval of DIR.

(b) Accurate and Timely CTSA Information
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(©)

(d)

(e)

()

Vendor warrants and represents that the website information specified in the above
paragraph will be accurately and completely posted, maintained and displayed in an
objective and timely manner. Vendor, at its own expense, shall correct any non-
conforming or inaccurate information posted at Vendor's website within ten (10)
business days after written notification by DIR.

Website Compliance Checks

Periodic compliance checks of the information posted for the CTSA on Vendor's
website will be conducted by DIR. CTSA

Website Changes

Vendor hereby consents to a link from the DIR website to Vendor's website in order
to facilitate access to CTSA information. The establishment of the link is provided
solely for convenience in carrying out the business operations of the State. DIR re-
serves the right to terminate or remove a link at any time, in its sole discretion, with-
out advance notice, or to deny a future request for a link. DIR will provide Vendor
with subsequent notice of link termination or removal. Vendor shall provide DIR with
timely written notice of any change in URL or other information needed to access the
site and/or maintain the link.

Use of Access Data Prohibited

If Vendor stores, collects or maintains data electronically as a condition of accessing
CTSA information, such data shall only be used internally by Vendor for the purpose
of implementing or marketing the CTSA, and shall not be disseminated to third par-
ties or used for other marketing purposes. The CTSA constitutes a public document
under the laws of the State and Vendor shall not restrict access to CTSA terms and
conditions including pricing, i.e., through use of restrictive technology or passwords.

Responsibility for Content

Vendor is solely responsible for administration, content, intellectual property rights,
and all materials at Vendor’s website. DIR reserves the right to require a change of
listed content if, in the opinion of DIR, it does not adequately represent the CTSA.

Article 4. Vendor Personnel Management.

Section 4.01 Qualifications, retention and replacement of Vendor employees.

Vendor agrees to maintain the organizational and administrative capacity and capabilities
to carry out all Vendor duties and responsibilities, including providing and supporting the
Services, under this CTSA. The personnel Vendor assigns to perform the duties and re-
sponsibilities under this CTSA will be properly trained and qualified for the functions they
are to perform. Vendor does not warrant the quality of training for which the State is re-
sponsible. Notwithstanding transfer or turnover of its personnel, or of its agents' or Subcon-
tractors' personnel, Vendor remains obligated to perform all duties and responsibilities, in-
cluding providing and supporting the Services, without degradation and in accordance with
the terms of this CTSA.

Section 4.02 Responsibility for Vendor personnel.

@

(b)

Under no circumstances will Vendor's employees, agents and Subcontractors be
considered employees of DIR or the State, but will be considered Vendor’s employ-
ees, agents or Subcontractors for all purposes.

Except as expressly provided in this CTSA, neither Vendor nor any of Vendor’'s em-
ployees, agents or Subcontractors may act in any sense as agents or representa-
tives of DIR or the State of Texas.
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(©)

(d)
(e)

Vendor's employees, agents or Subcontractors shall be paid exclusively by Vendor
for all Services performed. Vendor is responsible for and must comply with all re-
guirements and obligations related to such employees, agents or Subcontractors un-
der local, State or Federal law, including minimum wage, social security, unemploy-
ment insurance, State and Federal income tax and workers’ compensation obliga-
tions.

Vendor assumes sole and full responsibility for its acts and the acts of its employees,
agents and Subcontractors relating to the performance of this CTSA.

Vendor agrees that any claim on behalf of any person arising out of employment, al-
leged employment, agency or subcontracts (including, but not limited to, claims of
discrimination against Vendor, its officers, or its agents or its Subcontractors) are the
sole responsibility of Vendor and are not the responsibility of DIR or any Customer,
and that Vendor will indemnify and hold harmless the State from any and all such
claims asserted against the State, DIR or any Customer. Vendor understands that
any person who alleges a claim arising out of employment, alleged employment,
agency, or subcontract by Vendor (including, but not limited to, claims of discrimina-
tion against Vendor, its officers, or its agents or its Subcontractors) will not be entitled
to any compensation, rights, or benefits from DIR (including, but not limited to, tenure
rights, medical and hospital care, sick and annual/vacation leave, severance pay, or
retirement benefits).

Section 4.03 Cooperation with DIR, other TEX-AN NG Vendors, and Customers.

@)

(b)

Cooperation with DIR on cost avoidance and performance measures.

As part of the performance measures reported to state leadership, DIR must provide
the cost avoidance the State has achieved through the CTSA. Upon request by DIR,
Vendor shall provide DIR with a detailed report of a representative sample of Ser-
vices sold under the CTSA. The report shall contain: Service description, list price,
Price to Customer or Rate To DIR under the CTSA, and pricing from three (3) alter-
native contract sources under which Customers are eligible to procure the Services.
Additionally, Vendor shall promptly provide DIR with all other CTSA performance re-
lated information that assists FIR is reporting the other performance measures for
which it is responsible.

Cooperation with Customers.

Vendor must ensure that Vendor employees, agents and Subcontractors will cooper-
ate with DIR and Customers at no charge to DIR for purposes relating to the admin-
istration of the TEX-AN NG Program including, but not limited to the following pur-
poses:

(1) The investigation and prosecution of fraud, abuse, and waste in the TEX-AN
NG Program;

(2) Audit, inspection, or other investigative purposes; and

(3) Testimony in judicial or quasi-judicial proceedings relating to the Services un-
der this CTSA or other delivery of information to DIR or Customers’ investiga-
tors or legal staff.

Section 4.04 Conduct of and responsibility for Vendor employees.

@

While performing the Services, Vendor's employees, agents and Subcontractors
must:

(1) Comply with applicable State, DIR and Customer rules, and regulations and
DIR’s requests regarding personal and professional conduct generally applica-
ble to the Service locations, including, but not limited to, conforming to all phys-
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(b)

(©)

(d)

(e)

ical security standards and requirements, as required given the Service loca-
tion; and

(2) Otherwise conduct themselves in a businesslike and professional manner.

If DIR determines, in its sole and absolute discretion, that a particular employee,
agent, or Subcontractor is not conducting him/herself or itself in accordance with this
Section 4.04, DIR may provide Vendor with notice and documentation concerning
such conduct. Upon receipt of such notice, Vendor must promptly investigate the
matter and take appropriate action that may include:

(1) Removing the employee, agent or Subcontractor from Service delivery under
this CTSA,;

(2) Providing DIR with written notice of such removal; and

(3) Replacing the employee, agent or Subcontractor with a similarly qualified indi-
vidual acceptable to DIR, in its sole and absolute discretion, in the case of Key
Personnel and Subcontractors.

Vendor shall replace any employee, agent or Subcontractor who is not adequately
performing assigned responsibilities or who, as mutually determined by the Parties,
after consultation with Vendor, is unable to work effectively with DIR staff or Custom-
er staff. In such event, Vendor will provide replacement employee(s), agent(s), or
Subcontractor(s) with equal or greater skills and qualifications as soon as reasonably
practicable. Replacement of Key Personnel will be subject to consultation with the
Vendor and mutual agreement of the Parties. The Parties will work together in the
event of any such required replacement so as not to disrupt Service delivery under
the CTSA. Other than in instances when DIR determines, in its sole and absolute
discretion, that removal must be handled immediately to avoid imminent harm to the
TEX-AN NG Program or safety to others, DIR and Vendor will provide written notice
and cooperate with the other entity in a manner intended to minimize staff turnover
and the adverse impact any requested removal may have on the Services. Nothing in
this CTSA will prevent Vendor from replacing employees not identified as Key Per-
sonnel.

Vendor agrees that anyone used by Vendor to fulfill the terms of this CTSA is an em-
ployee, agent or Subcontractor of Vendor and remains under Vendor’s sole direction
and control.

Vendor agrees to be responsible for the following with respect to its employees,
agents or Subcontractors:

(1) Damages incurred by Vendor’'s employees, agents or Subcontractors within the
scope of their duties under this CTSA; and

(2) Determination of the hours to be worked and the duties to be performed by
Vendor’'s employees, agents or Subcontractors.

Section 4.05 Responsibility for Subcontractors.

@

(b)

Vendor remains fully responsible for obligations, services, and functions performed
by its Subcontractors to the same extent as if such obligations, services, and func-
tions were performed by Vendor's employees or agents and for purposes of this
CTSA such work will be deemed work performed by Vendor. DIR may request in
writing and the Parties will mutually determine a replacement of any Subcontractor
found to be unacceptable in accordance with Section 4.04.

Vendor must not disclose Confidential Information of DIR, a Customer or the State to
a Subcontractor unless and until such Subcontractor has agreed in writing to protect
the confidentiality of such Confidential Information in the manner required of Vendor
under this CTSA.

Exhibit C to Amendment One
Exhibit B. Terms and Conditions B.11



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

(c) Vendor must identify any Subcontractor that is a newly-formed subsidiary or entity,
whether or not an Affiliate of Vendor, that will perform subcontracting services under
this CTSA. The Vendor agrees that it is the sole point of contact for DIR with regard
to all matters under this CTSA, including any matters with respect to Vendor’'s Sub-
contractors.

(d) Vendor shall not change a Subcontractor prior to submitting for DIR's approval, in its
sole and absolute discretion, a revised HUB Subcontracting Plan. Only upon DIR's
approval of a revised HUB Subcontracting Plan may Vendor proceed with replace-
ment of a Subcontractor.

Section 4.06 DIR’s ability to contract with Subcontractors.

(&) Vendor is permitted to secure from its employees performing Services for the TEX-
AN NG Program and under this CTSA covenants not to compete with a term of not
more than one year from the date of termination of employment (whether in employ-
ment agreements or other contractual arrangements). Other than as provided in the
preceding sentence, Vendor may not limit or restrict, through a covenant not to com-
pete, employment agreement or other contractual arrangement, DIR’s ability to con-
tract with former employees of Vendor who performed Services under this CTSA.

(b) Vendor may secure from its employees, agents and Subcontractors, agreements
preventing use or disclosure of Vendor’'s Confidential Information, and agreements
preventing such employees, agents and Subcontractors from soliciting Vendor's em-
ployees and Customers and their employees.

(c) Vendor shall secure from its Subcontractors performing Services covenants not to
compete with Vendor with respect to the award of the particular Services for which
Subcontractor was engaged to perform under the Subcontract. With the exception of
termination for convenience, the covenant not to compete will be coterminous with
the CTSA. In the event DIR terminates the CTSA for convenience, the covenant not
to compete may continue for a term of not more than one year from the date of ter-
mination of the Subcontract.

Section 4.07 Security of Premises, Equipment, Data, and Personnel.

Vendor may, from time to time during the performance of the CTSA, have access to the
premises, Equipment, software and other property, including data, files and/or materials
(collectively referred to as “data”) belonging to DIR or Customers. Vendor will use its com-
mercial best efforts to preserve the safety, security, and the integrity of the premises,
Equipment, data and other property of DIR or Customer, in accordance with the instruction
of DIR or Customers. Vendor will be responsible for damage to DIR or Customer’s equip-
ment, software, workplace, and its contents, when such damage is caused by Vendor’s
employees, agents or Subcontractors.

Section 4.08 Background and/or Criminal History Investigation.

Prior to commencement of any Services, background and/or criminal history investigation
of certain of the Vendor's employees, agents and Subcontractors who will be involved in
the provision of Services to DIR under the CTSA, or to Customers under a TEX-AN NG
Customer Services Agreement, may be performed by DIR or certain Customers per Sec-
tion 411.1405 of the Texas Government Code, having legislative authority to require such
investigations. Should any employee, agent, or Subcontractor of the Vendor who will be in-
volved in the provision of Services to DIR under the CTSA, or to a Customer under a Cus-
tomer Services Agreement, not be acceptable to DIR or Customer, in their sole and abso-
lute discretion, as a result of the background and/or criminal history check, then DIR or
Customer, in their sole and absolute discretion, may immediately require replacement of
the employee, agent or Subcontractor in question.
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Article 5. Governing Law and Regulations.

Section 5.01 Governing law and venue.

This CTSA is governed by the laws of the State without regard to conflict of laws principles,
and interpreted in accordance with Texas law. Provided Vendor first complies with the pro-
cedures set forth in Section 11.10 Dispute Resolution, proper venue for a claim arising
from this CTSA will be in a State court in Travis County, Texas.

Section 5.02 Vendor responsibility for compliance with laws and regulations.

(@) Vendor is responsible for compliance with all laws, regulations, and administrative
rules that govern the performance of the Services including, but not limited to, all
State and Federal telecommunications laws, tax laws, State and Federal employ-
ment and immigration laws, State and Federal regulatory requirements, and licensing
provisions.

(b) Vendor is responsible for ensuring each of its employees, agents, or Subcontractors
who are involved in the provision of Services under this CTSA are legally eligible to
work in the State and the United States, properly licensed, certified, and/or have
proper permits to perform any activity related to the Services.

(c) Vendor warrants that the Services comply with all applicable Federal, State, County
and Municipal laws, regulations, codes, ordinances, guidelines, and policies. Vendor
will indemnify DIR and any Customer from and against any losses, liability, claims,
damages, penalties, costs, fees, or expenses arising from or in connection with Ven-
dor’s failure to comply with or violation of any Federal, State, and County and Munic-
ipal law, regulation, code, ordinance, or policy.

Section 5.03 Compliance with Immigration laws.

Vendor shall comply with the requirements of the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“lIRIRA”), and the Immigration Act of 1990 (8 U.S.C.1101, et
seq.) regarding employment verification and retention of verification forms for any individu-
al(s) hired on or after the effective date of 1996 Act , who will perform any labor or services
under this CTSA.

Section 5.04 Equal Opportunity Compliance.

Vendor agrees to abide by all applicable laws, regulations, and executive orders pertaining
to equal employment opportunity, including Federal or State laws and the laws of the State
in which its primary place of business is located. In accordance with such laws, regula-
tions, and executive orders, the Vendor agrees that no person in the United States will, on
the grounds of race, color, religion, national origin, sex, age, veteran status, or handicap,
be excluded from employment with or participation in, be denied the benefits of, or be oth-
erwise subjected to discrimination under any TEX-AN NG Program or activity performed by
Vendor under this CTSA. If Vendor is found by DIR, in its sole and absolute discretion, any
regulator with jurisdiction over Vendor's Services, or a court of competent jurisdiction to not
be in compliance with these requirements during the term of this CTSA, Vendor agrees to
take appropriate steps to correct these deficiencies. Upon request, Vendor will furnish in-
formation regarding its non-discriminatory hiring and promotion policies, as well as specific
information on the composition of its principals and staff, including the identification of mi-
norities and women in management or other positions with discretionary or decision-
making authority.

Section 5.05 Historically Underutilized Business (HUB) Program.

Vendor shall comply with Chapter 2161, Texas Government Code in the provision of Ser-
vices under this Contract. Vendor's HUB Subcontracting Plan is incorporated into the
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CTSA as Exhibit I. Vendor shall comply with the HUB Program Rules for reporting HUB
subcontractor participation in the CTSA and for changing the HUB Subcontracting Plan
throughout the Term.

Article 6. Service Levels and Performance Measurement.

Section 6.01 Performance measurement.

Satisfactory performance of this CTSA will be measured by:

@
(b)

(©)
(d)
(e)
()

Adherence to this CTSA, including all representations, warranties and covenants;

Compliance with Project work plans, schedules, and milestones as mutually agreed
in accordance with the TEX-AN NG Customer Services Agreements;

Delivery of the Services in accordance with the Service Level Agreements agreed to
in Exhibit D Performance Management;

Results of audits performed by DIR or its representatives in accordance with Article
8;

Timeliness, completeness, and accuracy of required reports agreed to in Exhibit F
Reporting; and

Achievement of other performance measures developed by Vendor and DIR and as
modified from time to time by written agreement.

Article 7. Amendments.

Section 7.01 Amendments.

@)

(b)

(©)

Adjustments to Exhibit C, Attachment C-1 initiated by either Party.

The process for submitting, reviewing and approving/disapproving and appealing
proposed adjustments or recommendations for changes to any element contained in
Exhibit C, Attachment C-1, upon mutual agreement, shall be in accordance with Arti-
cle 3 of Exhibit C to the CTSA. The Parties desire to develop and implement an elec-
tronic fast-track system for the continuous improvement of the Rates To DIR and
Prices available to the Customers under the CTSA, without reliance on a formal
amendment process. A mutually agreed upon change to the contents of Exhibit C,
approved in accordance with Article 3 of Exhibit C, shall be considered an approved
amendment of the CTSA for all purposes.

Amendments and modifications resulting from changes in law or contract and as mu-
tually agreed.

Except for changes subject to Section 7.01 (a) above, this CTSA may be amended
by mutual written agreement of the Parties if changes in Federal or State laws, rules,
regulations, policies, guidelines, or circumstances affect the performance of the Ser-
vices, provisions need to be added or amended within the CTSA, or as otherwise
agreed to in writing by the Parties. The Parties developed appropriate procedures for
amending or modifying the CTSA in the CTSA Article 7 Contract Amendments.

Modifications resulting from imposition of remedies.

This CTSA may be modified under the terms of Article 11 Remedies and Disputes of
this Exhibit B.
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Section 7.02 Required compliance with amendment procedures.

No different or additional Services will be authorized or performed except pursuant to
amendment of this CTSA that is executed in compliance with the CTSA. No waiver of any
term, covenant, or condition of this CTSA will be valid unless executed by both Parties.
Vendor will not be entitled to payment for any Services that are not authorized by this
CTSA or a properly executed amendment to the CTSA, authorized through the express
written (including electronic signature) authorization of DIR and Vendor.

Article 8. Audit and Financial Compliance.

Section 8.01 Financial record retention and audit.

Vendor agrees, and shall cause its agents and its Subcontractors to agree, to maintain
supporting financial information and documents that are adequate to ensure compliance
with this CTSA, and are sufficient to ensure the accuracy and validity of Monthly Consoli-
dated Invoices to DIR and direct billing to Customers for certain direct sales transactions.
Vendor agrees, and shall cause its agents and Subcontractors to agree, to maintain and
retain such documents, including all original forms, records and associated documentation,
for a period of four (4) years after the date of submission of the final billing or until the reso-
lution of all litigation, claims, financial management reviews or audits pertaining to this
CTSA, whichever is longer.

Section 8.02 Access to records, books, and documents.

(@) Upon 30 days notice by DIR, Vendor must provide, and cause its agents and its
Subcontractors to provide, the officials and/or entities identified in this Section 8.02
with prompt, reasonable, and adequate access to any records, books, documents,
and papers that are directly pertinent to the performance of this CTSA and any TEX-
AN NG Customer Service Agreements. Any access to facilities will be during normal
working hours and subject to the security requirements of the facilities.

(b) Vendor and its agents and its Subcontractors must provide the access described in
this Section 8.02 upon DIR’s request. This request may be for the following purpos-
es:

(1) Audit;

(2) Investigation;

(3) Contract administration; or
(4) The making of copies.

(c) Reasonable access required must be provided to the following officials and/or enti-
ties with prior written notice:

(1) Any Independent Verification and Validation contractor or quality assurance
contractor, when acting on behalf of DIR;

(2) The Office of the State Auditor or its designee;
(3) A State or Federal law enforcement agency;

(4) A special or general investigating committee of the Texas Legislature or its de-
signee; and

(5) Any auditor or other entity identified by DIR.

(d) Vendor agrees, and will require its agents and its Subcontractors to agree, to provide
reasonable access with prior written notice described wherever Vendor maintains
such books, records, and supporting documentation. Vendor further agrees, and will
require its agents and its Subcontractors to agree, to provide such access in reason-
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able comfort and to provide any furnishings, Equipment, or other conveniences
deemed reasonably necessary to fulfill the purposes described in this Section 8.02.

(e) Subject to Vendor’s compliance with the State Auditor’s rights as authorized in Sec-
tion 2262.003, Texas Government Code, DIR does not object to Vendor’s request
that any auditor, inspector or other entity identified by the State under this CTSA that
requires access to Vendor’s Confidential Information will be required to execute a
confidentiality agreement protecting the confidentiality of Vendor’'s information, in
form reasonably satisfactory to Vendor.

Section 8.03 State Auditor’s Office Audit.

In addition to and without limitation on the other audit provisions of this CTSA, pursuant to
Section 2262.003, Texas Government Code, acceptance of funds under the CTSA by
Vendor acts as acceptance of the authority of the State Auditor’s Office, or any successor
agency, to conduct an audit or investigation in connection with those funds. Vendor, and its
agents and its Subcontractors, agree to cooperate fully with the State Auditor’s Office or its
successor in the conduct of the audit or investigation, including providing all records re-
quested. Vendor will ensure that this clause concerning the authority to audit funds re-
ceived indirectly by Subcontractors through Vendor and the requirement to cooperate is in-
cluded in any subcontract it awards pertaining to the CTSA. Under the direction of the Leg-
islative Audit Committee, a Vendor that is the subject of an audit or investigation by the
State Auditor's Office must provide the State Auditor’s Office with access to any infor-
mation the State Auditor’s Office considers relevant to the investigation or audit.

Section 8.04 Audits of Services, Deliverables and inspections.

(@) Upon notice from DIR, Vendor will provide, and will cause its agents and its Subcon-
tractors to provide, such auditors and inspectors as DIR may from time to time des-
ignate, with access to:

(1) Vendor, agent and Subcontractor service locations, facilities, or installations;
and

(2) Vendor, agent and Subcontractor Software and Equipment.

(b) Vendor must provide, and shall cause its agents and its Subcontractors to provide,
as part of the Services, any assistance that such auditors and inspectors reasonably
may require to complete such audits or inspections.

Section 8.05 Response/compliance with audit or inspection findings.

(@) Vendor must take action to ensure its employees’, agents’ or Subcontractors’ com-
pliance with or correction of any finding of non-compliance with any law, regulation,
audit requirement, or generally accepted accounting principle relating to the Services
or any other Deficiency contained in any audit, review, or inspection conducted under
this Article 8. This action will include Vendor’s delivery to DIR, for DIR’s approval, a
Corrective Action Plan in accordance with Section 11.02(c) that addresses Deficien-
cies identified in any audit(s), review(s), or inspection(s) within ten calendar days of
the close of the audit(s), review(s), or inspection(s).

(b) Vendor must bear the expense of compliance with any finding of noncompliance un-
der this Section 8.05.

(c) As part of the Services, Vendor must disclose to DIR, upon DIR's request, and will
include in its Subcontracts a requirement that each of its Subcontractors will disclose
upon request, a copy of those portions of its internal audit reports relating to the Ser-
vices.
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Section 8.06 Audit of telecommunications fees and surcharges, Rates To DIR, Prices
and certifications filed pursuant to Section 3.04 of the CTSA.

(@) Vendor will provide, and will cause its agents and its Subcontractors to provide, to
DIR and its designees access to such financial records and supporting documenta-
tion reasonably requested by DIR to audit telecommunications fees and surcharges,
Rates To DIR, Prices for direct sales transaction Customers and any certifications
filed pursuant to Section 3.04 of the CTSA.

(b) In addition to its monthly review and payment of Monthly Consolidated Invoices un-
der the CTSA, DIR may audit the applicable telecommunications fees and surcharg-
es, Rates To DIR, Prices to direct sales transaction Customers and any certifications
filed under Section 3.04 of the CTSA to determine that such telecommunications
fees and surcharges, Rates To DIR, Prices to direct sales transaction Customers and
any certifications filed pursuant to Section 3.04 of the CTSA are accurate and in ac-
cordance with this CTSA.

(c) Results of an audit of a certification filed pursuant to Section 3.04 of the CTSA shall
be implemented in accordance with Section 3.04(b). If, as a result of any other audits
listed in Section 8.06 (b) above, DIR determines that Vendor has overcharged the
State, DIR will notify Vendor in writing of the amount of such overcharge, and provide
to the Vendor the work papers supporting such position. Vendor will promptly pay to
DIR the undisputed amount of the overcharge, plus interest as calculated in accord-
ance with Chapter 2251, Texas Government Code, for late payments, and the Par-
ties will use good faith efforts to resolve any disputed amounts as soon as practica-
ble. In the event such audit reveals an overcharge of five percent (5%) or more to
DIR which is not disputed and is in excess of five percent (5%) of the total invoiced
amounts for all products and services for such period, Vendor will reimburse DIR for
the reasonable cost of this audit.

Article 9. Terms and Conditions of Vendor Billing and DIR and
Customer Payment.

Section 9.01 Monthly Consolidated Invoice to DIR.

The Vendor shall provide DIR with a Monthly Consolidated Invoice which includes all Ser-
vices provided by the Vendor to DIR, at the Rates To DIR and with any applicable tele-
communications fees and surcharges as allowed by this CTSA, in electronic format, with
the ability to batch load. All such Monthly Consolidated Invoices shall conform to the
standards as set forth in Exhibit F, Attachment F-17, Billing Plan.

Section 9.02 Invoices for direct sales transactions to Customers.

The Vendor shall provide to each direct sales transaction Customer a monthly Invoice for
the direct sales transaction Services provided to such Customer, in electronic format, at
the Prices (Rates To DIR plus CRF) and with any applicable telecommunications fees and
surcharges as allowed by this CTSA.

Section 9.03 Limitations on the right to Bill.

The Vendor shall not submit a bill for any Services prior to the SOCN date which is 2 busi-
ness days after the order completion. The completion date controls the start and stop of
the services billed. Vendor shall stop billing one day after the order completion date.

Section 9.04 Telecommunications fees and surcharges and taxes.

(a) If there are applicable FCC, PUC or other authorized telecommunications fees and
surcharges in effect as of the date of this CTSA which may appear on billings to Cus-
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(b)

(©)

tomers, they are disclosed in the appropriate section per Service in Exhibit C to the
CTSA. Any additional FCC, PUC or other authorized telecommunications fees and
surcharges applicable to any Service may only be imposed during the Term, upon a
written amendment to authorize such imposition under the CTSA. Vendor acknowl-
edges that certain Customers that are political subdivisions of the State, are exempt
from the imposition and collection of certain State telecommunications fees, including
the Texas Universal Service Fund Charge and the Texas Infrastructure Fund as-
sessment. In addition, State agency Customers have additional exemptions from
State telecommunications fees, including the 9-1-1 emergency service fee, 9-1-1
equalization surcharge, poison control surcharge, and late charges imposed under
Section 55.010, Texas Utilities Code. Vendor agrees to not bill for any items which
are not mandated by the FCC, PUC or other proper authority and which are other-
wise not applicable to the Services and for which Vendor has requested and received
valid exemption certificates from Customers. Vendor agrees to promptly correct any
incorrect billings of telecommunications fees and surcharges that occur. Vendor
acknowledges that DIR makes no representation about the exemption status of any
Customers that are “assistance organizations.” Vendor must request and receive any
exemption certificates that may apply from each assistance organization directly.

During the Term, all changes in the law or fee structures, which creates or authorizes
Vendor to impose an unlisted telecommunications fees and surcharges on the Ser-
vices, which Vendor desires to impose, shall require an amendment in order to be ef-
fective against the State, DIR and Customers. In the event of a change in the law or
telecommunications fees and surcharges structures, which results in an exemption
from payment in favor of the State, DIR and/or Customers, Vendor shall give effect to
the exemption without the necessity of an amendment hereto based on the presenta-
tion of valid exemption certificates or other notice being provided to Vendor.

Vendor acknowledges that certain Government Entity Customers are exempt from
state sales, use and excise taxes, Section 151.309, Texas Tax Code, and Federal
Excise Tax, 26 USC Sections 4253 (i) and (j). Vendor further acknowledges that
State agency Customers are exempt from the assessment and collection of sales
taxes imposed by political subdivisions of the State. See Sections 321.208 (munici-
palities) and 323.207 (counties), Texas Tax Code. The Government Entity Custom-
ers shall issue a tax exemption certificate upon request to Vendor. Vendor acknowl-
edges that DIR makes no representation about the exemption status of any Custom-
ers that are “assistance organizations.” Vendor must request and receive any ex-
emption certificates that may apply from each assistance organizations directly.

Section 9.05 Reserved.

Section 9.06 Expenses.

Except as provided in this CTSA with respect to Rates To DIR, Prices to direct sales trans-
action Customers, and authorized telecommunications fees and surcharges, all other ex-
penses incurred by Vendor in connection with its provision of the Services will not be paid
by DIR or Customer unless agreed upon by DIR or Customer in writing. Vendor hereby
waives any and all claims for additional compensation related to the Services except as set
forth in Exhibit C hereto.

Section 9.07 Dispute Handling and Adjustments

@

A billing inquiry is any question or issue about a Monthly Consolidated Invoice that
may lead to a billing Dispute. It is DIR’s responsibility to validate Vendor Monthly
Consolidated Invoices each month. During that process, billing inquiries will arise,
and the Vendor shall support DIR by timely answering or responding to billing inquir-
ies. The Vendor shall respond within one Business Day of receipt of the billing in-

quiry.
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(b) DIR has the right to file a billing Dispute. The Vendor shall investigate, report on and
use reasonable business efforts to resolve Disputes within 60 calendar days that in-
volve less than or equal to $15,000 and within 90 calendar days for disputes that in-
volve amounts greater than $15,000. This time frame starts with the submission of
the Dispute by DIR and ends with the satisfactory resolution of the Dispute. When
warranted, Vendor shall issue Billing Adjustment(s) within 2 billing periods of resolu-
tion. DIR may require a revised Monthly Statement that does not contain the disputed
item(s). Vendor shall allow non-payment by DIR for the disputed amount until there is
a Dispute Resolution, as allowed by Chapter 2251, Texas Government Code.

(c) Direct sales transaction Customers shall have the same rights as DIR under Section
9.07, Subsection (a) and (b) above, for the Invoices they receive for direct sales
transactions.

(d) If DIR or a direct sales transaction Customer disputes payment of all or any portion of
an Invoice from the Vendor, DIR or the direct sales transaction Customer, respective-
ly, will notify Vendor of such Dispute and the Parties, either DIR and Vendor or the
direct sales transaction Customer and Vendor, as appropriate, will attempt in good
faith to resolve the dispute in conformance with Chapter 2251, Texas Government
Code. DIR and the direct sales transaction Customer will not be required to pay any
disputed portion of a Vendor invoice. Notwithstanding any such Dispute, the Vendor
must continue to perform the Services in compliance with the terms of this CTSA
pending resolution of Disputes so long as all undisputed amounts continue to be paid
to Vendor.

Section 9.08 Billing Adjustments

(@) A billing Adjustment is a modification or correction of a billing amount of an element
of a Service or a SLA Credit. Billing Adjustments may be made on both recurring and
non-recurring charges, and are used to settle Disputes and financial discrepancies.

(b) Vendors shall include in its Monthly Consolidated Invoice to DIR or its Invoices to di-
rect sales transaction Customers, the following minimum items as billing Adjust-
ments:

(1) Correction of a billing error discovered by Vendor, DIR or the direct sales
transaction Customer, as appropriate;

(2) Back-billing;
(3) SLA Credits; and

(4) Any other elements Vendor considers Adjustments as set forth in its Billing
Plan, Exhibit F, Attachment F-17 hereto.

(c) The Vendor shall resolve all Disputes by any one of the three following approaches:
(1) Issue a proposed Dispute resolution for the full amount;

(2) Provide evidence acceptable to DIR or the direct sales transaction Customer,
as appropriate that the disputed amount will be reduced; or

(3) Provide evidence acceptable to DIR or the direct sales transaction Customer,
as appropriate, that the Dispute is not valid.

(d) For all Disputes, the Parties shall mutually agree to a resolution before issuing a bill-
ing Adjustment.
Section 9.09 Back-billing and POP moves.

(@) Rates To DIR or Prices to direct sales transaction Customers for Services inadvert-
ently left off previous Monthly Consolidated Invoices or direct Invoices by the Vendor
shall be back-billed no more than 120 calendar days for usage and 120 calendar
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(b)

days for circuits (however, in no case may the back-billing include a time period prior
to the delivery of the SOCN). Pursuant to PUC Rule 26.27, a six month limit from the
date of discovery of an error applies to back-billing of all billed Services. Back-billing
shall be included in the Adjustments.

Vendor Initiated Point of Presence location moves for standard services shall not ad-
versely affect the existing Rates To DIR and/or Prices to direct sales transaction
Customers for a Service while under a term commitment. Vendor shall provide DIR
and affected Customer(s) no less than sixty (60) days advance written notice of the
amount of an adverse change when a Vendor initiated Point of Presence location
move will result in an adverse change to Rates to DIR and/or Prices to direct sales
transaction Customers.

Section 9.10 Liability for taxes, insurance and indemnification.

@

(b)

VENDOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF
THIS CONTRACT, VENDOR WILL BE ENTIRELY RESPONSIBLE FOR THE LIA-
BILITY AND PAYMENT OF VENDORS’, AGENTS’ AND SUBCONTRACTORS’ EM-
PLOYEES' TAXES OF WHATEVER KIND, ARISING OUT OF THE PERFOR-
MANCES IN THIS TEX-AN NG COMMUNICATIONS TECHNOLOGY SERVICES
AGREEMENT. VENDOR AGREES TO COMPLY WITH ALL STATE AND FEDERAL
LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS REGARDING
WAGES, TAXES, INSURANCE, AND WORKERS’ COMPENSATION. VENDOR
AGREES AND ACKNOWLEDGES THAT VENDOR’S EMPLOYEES, AGENTS OR
SUBCONTRACTORS WILL NOT BE ENTITLED TO ANY STATE BENEFIT OR
BENEFIT OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER. DIR AND/OR
THE STATE WILL NOT BE LIABLE TO THE VENDOR ITS EMPLOYEES, AGENTS,
SUBCONTRACTORS, OR OTHERS FOR THE PAYMENT OF TAXES OR THE
PROVISION OF UNEMPLOYMENT INSURANCE AND/OR WORKERS’ COMPEN-
SATION OR ANY BENEFIT AVAILABLE TO A STATE EMPLOYEE OR EMPLOYEE
OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER.

VENDOR AGREES TO INDEMNIFY AND HOLD HARMLESS DIR, ALL CUSTOM-
ERS, THE STATE AND/OR EACH OF THEIR EMPLOYEES, AGENTS, REPRE-
SENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY
AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RE-
LATED COSTS, ATTORNEY FEES, AND EXPENSES, RELATING TO TAX LIABIL-
ITY, UNEMPLOYMENT INSURANCE AND/OR WORKERS' COMPENSATION OR
EXPECTATIONS OF BENEFITS BY VENDOR, ITS EMPLOYEES, AGENTS OR
SUBCONTRACTORS IN THEIR PERFORMANCE UNDER THIS TEX-AN NG
COMMUNICATIONS TECHNOLOGY SERVICES AGREEMENT. VENDOR WILL BE
LIABLE TO PAY ALL REASONABLE COSTS OF DEFENSE INCLUDING REA-
SONABLE ATTORNEYS' FEES AND OUT OF POCKET EXPENSES. THE DE-
FENSE WILL BE COORDINATED BY THE OFFICE OF THE ATTORNEY GEN-
ERAL FOR TEXAS STATE AGENCY CUSTOMERS AND BY CUSTOMER’S LEGAL
COUNSEL FOR NON-STATE AGENCY CUSTOMERS.

Section 9.11 Independent Contractor status.

Vendor will perform the Services under this CTSA as an independent contractor and not as
an agent or as a representative of DIR.

Section 9.12 No additional consideration.

Vendor, its agents and its Subcontractors will not be entitled to nor receive from DIR any
additional consideration, compensation, salary, wages, or any other type of remuneration
for Services rendered under this CTSA, except as set forth in Exhibit C. Specifically, Ven-
dor will not be entitled by virtue of this CTSA to any consideration in the form of overtime,
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health insurance benefits, retirement benefits, disability retirement benefits, sick leave, va-
cation time, paid holidays, or other paid leaves of absence of any type or kind whatsoever.
In addition, all costs associated with transportation, delivery, and insurance relating to the
Vendor’s, agents’ or Subcontractors’ performance of this CTSA will be paid for by the Ven-

dor.

Section 9.13 Additional Terms of Payment.

(@) Payments due by DIR or Customers under this CTSA, or a TEX-AN NG Customer
Services Agreement will be made as follows:

(1)

Customers who are Government Entities will make payments in accordance
with the Texas Prompt Payment law, Texas Government Code, Chapter 2251.

(2) Customers who are either private institutions of higher education or assistance

organizations (as both are described in the definition of “Customer” in Section
21 to Exhibit A (“Definitions”)) will make payment within 30 days after the date
of the invoice. Such Customers will reimburse Vendor for all costs associated
with collecting delinquent or dishonored payments, including reasonable attor-
neys’ fees. In addition, Vendor may charge such Customers with late payment
fees (a) for Services contained in a Tariff or Guidebook, at the rate specified
therein, or (b) for all other Services, at the lower of 1.5% per month (18% per
annum) or the maximum rate allowed by law for overdue payments.

(b) All checks remitted in payment of amounts due hereunder will refer to the invoice
number. Restrictive endorsements or other statements on checks are void.

Section 9.14 Payments for Services.

During the term of this CTSA, Vendor will receive funds in consideration for the Services,
calculated in accordance with Exhibit C. Payment for Disentanglement Services will be in
accordance with the Disentanglement Plan agreed to between the Parties, in accordance
with Section 11.06 Payment and other provisions at CTSA termination, subsection (d).

Section 9.15 Reporting of direct sales transactions and payment to DIR of CRFs.

(@) Reporting Responsibility.

1)

)

Vendor shall be responsible for reporting all direct sales transaction Services
purchased under the CTSA. Vendor shall file the monthly reports, subcontract
reports, and pay the CRFs in accordance with the due dates specified in this
Section 9.15.

DIR shall have the right to verify required reports and to take any actions nec-
essary to enforce its rights under this Section, including but not limited to, com-
pliance checks of Vendor’s applicable CTSA books and records in accordance
with terms and conditions of Article 8.

(b) Detailed Monthly Report.

Vendor shall electronically provide DIR with a detailed monthly report in the format
required by DIR, upon mutual agreement, showing the dollar volume of any and all
direct sales transaction Services sold under the CTSA for the previous month period.
The Parties have agreed to data and formats, to include detailed data for quotes, or-
ders, trouble tickets, billing, Service Level Agreements and network monitoring and
formats to include email, delimited flat file and web services XML. Reports shall be
submitted to the DIR E-Mail Box at ict.sales@dir.texas.gov. Reports are due on the
thirtieth (30™) calendar day of the month after the close of the previous month period.
The monthly report shall include, per direct sales transaction: the detailed direct
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transaction sales for the period, Customer name, Invoice date, Invoice number, De-
scription, quantity, unit Price, extended Price, Customer Purchase Order number,
contact name, Customer’s complete billing address, and other information as re-
quired by DIR. Each report must contain all information listed above per direct sales
transaction or the report will be rejected and returned to the Vendor for correction in
accordance with this Section 9.15.

(c) Historically Underutilized Businesses Subcontract Reports.

(1) Vendor shall electronically provide each direct sales transaction Customer with
their relevant Historically Underutilized Business Subcontracting Report, pur-
suant to the CTSA, as required by Chapter 2161, Texas Government Code.
Reports shall also be submitted to DIR.

(2) Reports shall be due in accordance with the CPA rules governing the HUB
program.

(d) CRFs.

(1) The CRFs shall be paid by Vendor to DIR for each direct sales transaction un-
der the CTSA. The CRF per direct sales transaction Service is specified in the
CTSA at Exhibit C. Payment of the CRFs shall be due on the thirtieth (30"
calendar day after the close of the previous month period.

(2) Vendor shall reference the CTSA contract number on any remittance instru-
ments.

(e) Accurate and Timely Submission of direct sales transaction sales Reports.

(1) The direct sales transaction sales reports and CRFs paid shall be accurate and
timely and submitted in accordance with the due dates specified in this Section.
Vendor shall correct any inaccurate reports or CRF payments within five (5)
Business Days upon written notification by DIR. Vendor shall deliver any late
reports or late CRF payments within five (5) Business Days upon written notifi-
cation by DIR. If Vendor is unable to correct inaccurate reports or CRF pay-
ments or deliver late reports and CRF payments within five (5) Business Days,
Vendor must contact DIR and provide a corrective plan of action, including the
timeline for completion of correction. The corrective plan of action shall be sub-
ject to DIR approval, in its sole and absolute discretion.

(2) Should Vendor fail to correct inaccurate reports or cure the delay in timely de-
livery of reports and CRF payments within the corrective plan of action timeline,
DIR reserves the right to require an independent third party audit of the Ven-
dor’s records as specified in Section 8.04 of this Exhibit B, at Vendor's ex-
pense.

Article 10. Disclosure and Confidentiality of Information.

Section 10.01 Confidentiality.
(@) Vendor shall, and Vendor shall cause its agents and its Subcontractors to, treat all in-

formation that is obtained through performance of the Services under this CTSA, in-
cluding, information relating to DIR, Customers and Authorized End Users of the
TEX-AN NG Program as Confidential Information to the extent that confidential
treatment is provided under State and Federal law, regulations, or administrative
rules.

(b) Vendor is responsible for understanding the degree to which information obtained

through performance of this CTSA is confidential under State and Federal law, regu-
lations, or administrative rules. Vendor is responsible for causing its agents and
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(©)

(d)

(e)

()

)

Subcontractors to understand the degree to which information obtained through per-
formance of the CTSA is confidential under State and Federal law, regulations, or
administrative rules.

Vendor shall, and cause its employees, agents and Subcontractors to, not use any
information obtained through performance of this CTSA in any manner except as is
necessary to the proper discharge of obligations and securing of rights under this
CTSA. In addition, Vendor will only disclose that information to its employees,
agents, and Subcontractors on a need-to-know basis.

Vendor must have systems in effect to protect all records and all other documents
deemed Confidential Information that are maintained in connection with the Services.
Any disclosure or transfer of Confidential Information by Vendor, including infor-
mation required by DIR, will be in accordance with applicable State and Federal law,
regulations, or administrative rules. If the Vendor receives a request for information
deemed to be Confidential Information, the Vendor will immediately notify DIR of
such request, and will make best efforts to protect such information from public dis-
closure.

In addition to the requirements expressly stated in this Section 10.01, Vendor must
comply with any policy, rule, or requirement of DIR that relates to the safeguarding or
disclosure of information relating to the TEX-AN NG Program recipients, Vendor’s
operations, or Vendor performance of this CTSA. A copy of such policy, rule or re-
quirement will be provided to Vendor upon request.

In the event of the expiration or termination of this CTSA for any reason all Confiden-
tial Information of a Party, disclosed to, and all copies thereof made by, the other
Party will be returned to the disclosing Party or, and to the extent authorized by ap-
plicable record retention laws and policies, at the disclosing Party’s option, erased or
destroyed. The recipient of the Confidential Information will provide the disclosing
Party certificates evidencing such erasure or destruction. Notwithstanding anything in
this CTSA to the contrary, the Vendor may retain safeguarded (and encrypted if Sen-
sitive Personal Information as defined under the laws of the State is included) copies
of the following records and data it receives or prepares during or in connection with
the TEX-AN NG Program and CTSA, to comply with the record keeping requirements
of Section 8.01 and for archival and defense purposes:

(1) Supporting financial information and documents that are adequate to ensure
CTSA compliance and are sufficient to ensure the accuracy and validity of
Vendor Invoices;

(2) Financial information, records and reports;
(3) Transaction logs;

(4) Vendor’'s customer database data files;
(5) Human resources documentation;

(6) Audit reports;

(7) Operational reporting (e.g. security logs, security metrics reporting/audits, and
relevant network reports/logs); and

(8) Data for the TEX-AN NG Program and CTSA and its applications, including
maintenance log files, uptime log files, relevant network access log files, and
other required analytics.

The obligations in this Section will not restrict any disclosure by a Party pursuant to
any order of a court or government agency, including the Public Information Division
of the Office of the Texas Attorney General, or as otherwise authorized to be re-
vealed by law provided that the disclosing Party will give prompt written notice to the
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(h)

non-disclosing Party of such order or other authorization to the extent practicable and
not prohibited by law, governmental authority or legal process.

With the exception of Confidential Information of Customers, Confidential Information
of a Party will not be afforded the protection of this CTSA if such data was:

(1) Already known to the receiving Party without restrictions at the time of its dis-
closure by the furnishing Party;

(2) Independently developed by the receiving Party without reference to the fur-
nishing Party’s Confidential Information;

(3) Rightfully obtained by the other Party without restriction from a third party after
its disclosure by the furnishing Party;

(4) Publicly available other than through the fault or negligence of the other Party;
or

(5) Released without restriction to anyone.

DIR will require its agents and Subcontractors to comply with the terms of this Sec-
tion 10.01 as it relates to Vendor Confidential Information. Subject in all cases to
Section 10.01(g), DIR will not disclose Vendor Confidential Information to its agents
or contractors who are direct competitors of Vendor. Prior to disclosing Vendor Con-
fidential Information to other Vendors, DIR will obtain approval from Vendor, whose
consent to use will not be unreasonably withheld or delayed, and an executed confi-
dentiality agreement from the anticipated recipient of such Vendor Confidential In-
formation in a form acceptable to Vendor.

Section 10.02 Disclosure of DIR’s and Customers’ Confidential Information.

@

(b)

The Parties will report any and all unauthorized disclosures or uses of either Party’s
Confidential Information that may have been disclosed in an unauthorized manner.
The Parties acknowledge that any publication or disclosure of either Party’s Confi-
dential Information to another party may cause immediate and irreparable harm to ei-
ther Party and may constitute a violation of State or Federal laws. If the Parties
should publish or disclose such Confidential Information to another party without au-
thorization, the affected Party will immediately be entitled to seek injunctive relief or
any other remedies to which it is, or they are, entitled under law or equity without re-
quiring a cure period as described in Article 11.

Vendor will require its agent(s) and/or its Subcontractor(s), to comply with the terms
of this Article 10.

Section 10.03 Requests for public information.

@

(b)

Vendor acknowledges that DIR and some of the Customers are subject to the Public
Information Act (Chapter 552, Texas Government Code). Vendor also acknowledges
that DIR will comply with the Public Information Act, and with all opinions of the Of-
fice of the Texas Attorney General concerning the Public Information Act. DIR agrees
that it will promptly notify Vendor of each request for disclosure of public information
filed in accordance with the Public Information Act that requests any of the Vendor’s
Confidential Information, including data to which Vendor has a proprietary or com-
mercial interest. DIR will deliver all copies of such requests for public information to
Vendor in accordance with Chapter 552, Texas Government Code.

With respect to any information that is the subject of a request for disclosure, Vendor
is solely responsible for and required to demonstrate to the Office of Texas Attorney
General the specific reasons why the requested information is confidential or other-
wise exempted from required public disclosure under the Public Information Act.
Vendor will provide DIR with copies of all such communications.
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(c) To the extent authorized under the Public Information Act, DIR agrees to safeguard
from disclosure information received from Vendor that the Vendor believes to be
Confidential Information. Vendor must clearly mark all information for which it be-
lieves an exception from public disclosure exists under the Public Information Act as
Confidential Information or provide written notice to DIR that it considers the infor-
mation to be Confidential Information.

(d) Under the terms of the CTSA, DIR may provide Vendor with information related to
Customers, Authorized End Users and/or the TEX-AN NG Program. Vendor will not
re-sell or otherwise distribute or release any such information to any party in any
manner without DIR’s, the Customer’s or the Authorized End User’s, as appropriate,
express written consent (which consent shall be in their sole and absolute discre-
tion), unless such disclosure is required by law or pursuant to Section 10.01(g) here-
in.

Section 10.04 Unauthorized acts.
Each Party agrees to:

(@) Notify the other Party promptly of any unauthorized possession, use, or knowledge,
or any unauthorized attempt to possess, use or gain knowledge, of any Confidential
Information by any person or entity that may become known to it;

(b) Promptly furnish to the other Party full details of the unauthorized possession, use, or
knowledge, or any unauthorized attempt to possess, use or gain knowledge, and use
reasonable efforts to assist the other Party in investigating or preventing the recur-
rence of any unauthorized possession, use, or knowledge, or attempt thereof, of
Confidential Information. For DIR the reasonable efforts to assist Vendor shall be
subject to and limited by the Texas Public Information Act and any other applicable
laws; and

(c) Cooperate with the other Party in any litigation and investigation against third parties
deemed necessary by such Party to protect its proprietary rights. For DIR the rea-
sonable efforts to assist the Vendor shall be subject to and limited by the Texas Pub-
lic Information Act and any other applicable laws.

Section 10.05 Legal action.

Vendor shall provide prompt written notice to DIR and/or Customer of Vendor's intent to file
any legal action with respect to any unauthorized possession, use or of any attempt to
possess, use or gain knowledge of DIR and/or Customers' Confidential Information and
DIR (and/or Customers, as applicable) shall have the right to participate in any such action.

Article 11. Remedies and Disputes.

Section 11.01 Understanding and expectations.

The remedies described in this Article 11 contemplate Vendor’s timely and responsive per-
formance of the Services in accordance with all the terms of this CTSA, and to the creation
of a flexible and responsive relationship between the Parties. Notwithstanding the forego-
ing, DIR reserves the right to proceed with all remedies available to it when such action
would be in the best interest of the State. Billing Disputes are governed by Section 9 of
these Terms and Conditions.

Section 11.02 Tailored remedies.
(@) Understanding of the Parties.
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Vendor agrees and understands that DIR may pursue tailored contractual remedies
for noncompliance with this Contract in the event Vendor does not comply with the
non-operational, contract management obligations. At any time and at its sole and
absolute discretion, except as agreed upon by the Parties in Exhibit D (“Performance
Management”) and as otherwise expressly provided in this Article 11, DIR may im-
pose or pursue one remedy for each item of noncompliance and will determine rem-
edies on a case-by-case basis. DIR’s pursuit or non-pursuit of a tailored remedy
does not constitute a waiver of any other remedy that DIR may have at law or equity,
including, but not limited to, the remedies set forth in Section 11.03 below. Except as
agreed upon by the Parties in Exhibit D (“Performance Management”) and as other-
wise expressly provided in this Article 11, prior to imposing any remedy, DIR will pro-
vide notice to the Vendor of the Deficiency, and such notice shall include a reasona-
ble cure period in accordance with Section 11.02 (b), or as specified elsewhere in
this CTSA.

(b) Notice and opportunity to cure for Deficiencies.

(1) Within ten calendar days (or another date approved by DIR) of Vendor's re-
ceipt of written notice of a Deficiency, Vendor shall provide DIR a written re-
sponse that:

(A) Explains the reasons for the Deficiency, Vendor’s plan to address or cure
the Deficiency, and the date and time by which the Deficiency will be
cured; or

(B) If Vendor disagrees with DIR’s findings, its reasons for disagreeing with
DIR’s findings.

(2) Vendor’s proposed cure of a Deficiency is subject to the approval of DIR, in its
sole and absolute discretion. Vendor’s repeated commission of Deficiencies or
repeated failure to resolve any such Deficiencies may be regarded by DIR as a
Material Breach and entitle DIR to pursue any other remedy provided in this
CTSA or any other appropriate remedy DIR may have at law or equity.

(c) Notice and opportunity to cure for Material Breach.

(1) DIR will notify Vendor in writing of any Material Breach.

(2) Vendor will, within ten calendar days (or another date approved by DIR) of re-
ceipt of written notice of a Material Breach, provide DIR a detailed written cor-
rective action plan to correct or resolve such Material Breach (a Corrective Ac-
tion Plan).

The Corrective Action Plan must provide:
(A) A detailed explanation of the reasons for the cited Material Breach;

(B) Vendor’s assessment or diagnosis of the cause of the Material Breach;
and,

(C) A specific proposal to cure or resolve the Material Breach promptly and
completely.

(3) Vendor shall submit the Corrective Action Plan by the deadline set forth in
DIR’s notice of Material Breach. The Corrective Action Plan is subject to ap-
proval or modification by DIR, in its sole and absolute discretion.

(4) DIR will notify Vendor in writing of DIR’s final disposition of the Corrective Ac-
tion Plan. If DIR accepts Vendor’s proposed Corrective Action Plan, DIR may:

(A) Condition such approval on completion of tasks in the order or priority
that DIR may prescribe;

(B) Disapprove portions of Vendor’s proposed Corrective Action Plan; or
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(C) Require additional or different Corrective Action Plan(s).

(5) At any time during this process, DIR reserves the right, in its sole and absolute
discretion, to:

(A) Suspend all, or part of, this CTSA, or

(B) Issue a written Stop Marketing Order which prohibits Vendor from further
marketing the Services during investigation of the alleged Material
Breach and pending corrective action, if necessary, by Vendor, or a deci-
sion by DIR to terminate the CTSA for Cause. DIR may delay the imple-
mentation of the Stop Marketing Order if it affects the completion of any
of the Services in accordance with a Customer’s and/or Authorized End
Users’ approved schedule under a TEX-AN NG Customer Services
Agreement.

(6) DIR’s acceptance of a Corrective Action Plan under this Section 11.02 will not:
(A) Excuse Vendor’s prior Material Breach(es) and/or Deficiencies;
(B) Relieve Vendor of its duty to comply with performance standards; or

(C) Prohibit DIR from assessing additional tailored remedies or pursuing oth-
er appropriate remedies for continued Deficiencies or Material Breaches.

(d) Administrative remedies.

(1) At its sole and absolute discretion, DIR may impose one of the following reme-
dies for each Deficiency and/or Material Breach, and will determine the scope
and severity of the remedy on a case-by-case basis:

(A) Assess Credits in accordance with the terms of this CTSA,;

(B) Conduct accelerated monitoring of Vendor including more frequent or
more extensive monitoring by DIR or its agents;

(C) Require additional, more detailed, marketing and/or performance reports
to be submitted by Vendor;

(D) Decline to extend this CTSA and/or approve any or all new TEX-AN NG
Customer Service Agreements or renew of any or all TEX-AN NG Cus-
tomer Service Agreements; and/or

(E) Terminate this CTSA in accordance with Section 11.03, provided, how-
ever, that the right to terminate hereunder shall be limited to those in-
stances where:

1) The Deficiency constitutes a Material Breach;

2) DIR gives Vendor written notice of such Material Breach and speci-
fies a reasonable cure period; and

3) Vendor does not cure the Material Breach within the applicable
cure period.

(2) DIR will provide notice to Vendor of the imposition of an administrative remedy
in accordance with this Section 11.02, with the exception of accelerated moni-
toring, which may be unannounced. DIR may require Vendor to file a written
response in accordance with this Section 11.02.

(e) DIR Credits.

(1) Vendor acknowledges that with respect to matters covered by Exhibit D (“Per-
formance Management”), DIR shall be entitled to assess Credits for such Defi-
ciencies. DIR reserves the right, in its sole and absolute discretion, to waive all
of part of any Credits, provided that all such waivers must be in writing, contain
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(2)

®3)

the reasons for the waiver, and must be signed by an authorized executive of
DIR.

The Credits prescribed in Exhibit D (“Performance Management”) are not in-
tended to be in the nature of a penalty, but are intended to be reasonable esti-
mates of DIR’s projected Damages resulting from Deficiencies.

In accordance with Exhibit D Performance Management, DIR may elect, in its
sole and absolute discretion, to collect Credits:

(A) through direct assessment and demand for payment delivered to Vendor;
or

(B) by deduction of amounts assessed as Credits as set-off against pay-
ments then due to Vendor for the Services or that become due at any
time after assessment of the Credits. DIR will make deductions until the
full amount payable by the Vendor is received by the State.

() Equitable Remedies.

(1)

(2)

Vendor acknowledges that DIR, the Customers and the State would be irrepa-
rably harmed by any Material Breach and that money Damages alone will not
provide an adequate remedy therefore. Upon occurrence of a Material Breach
or a threatened Material Breach, DIR, for and on behalf of the Customers and
the State, shall be entitled to seek immediate injunctive or other equitable relief,
without the necessity of proving actual Damages. Such remedy shall not be
deemed to be DIR's exclusive remedy for a Material Breach, but shall be in ad-
dition to all other remedies available to DIR at law or in equity.

If a court of competent jurisdiction finds that Vendor has committed an uncured
Material Breach (or attempted or threatened to commit a Material Breach),
Vendor agrees that, without any additional findings of irreparable injury or other
conditions to injunctive relief, it will not oppose the entry of an appropriate in-
junctive order compelling performance by Vendor and restraining it from com-
mitting any further Material Breaches (or attempted or threatened Material
Breaches).

(g) Suspension of CTSA by DIR.

(1)

(2)

In addition to its rights under Section 11.02 (c) (5) and in Exhibit D (“Perfor-
mance Management”), DIR may suspend performance of all or any part of this
CTSA if DIR has reason to believe that Vendor, its agents and/or its Subcon-
tractors, have committed, assisted in the commission of, or failed to take ap-
propriate action concerning fraud, malfeasance or misfeasance concerning this
CTSA and, if DIR, in its sole and absolute discretion, believes that the suspen-
sion is necessary to prevent material loss or material damages to the State,
and the portion of the CTSA being suspended

(A) has a direct relationship to the alleged fraud, malfeasance or misfea-
sance concerning this CTSA; or

(B) DIR determines that suspension of this CTSA in whole or in part is con-
venient or in the best interests of the State or the TEX-AN NG Program.

DIR will notify Vendor in writing of its intention to suspend this CTSA in whole
or in part and of the facts or matter leading to such decision.

(h) Suspension of Customer Service or Service Component by Vendor.

DIR and/or Customer, as appropriate will ensure that the Site at which Vendor in-
stalls, maintains or provides Services is a suitable and safe working environment,
free of Hazardous Materials. “Hazardous Materials” means any substance or material
capable of posing an unreasonable risk to health, safety or property or whose use,
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transport, storage, handling, disposal, or release is regulated by any law related to
pollution, protection of air, water, or soil, or health and safety. In the event Vendor
encounters Hazardous Materials at the Site where Vendor is to install, maintain or
provide Services and determines that such Materials present an unsuitable and un-
safe working environment at the Site, Vendor will immediately notify DIR and the af-
fected Customer in writing of that determination along with detail sufficient to enable
DIR and the affected Customer to be fully informed as to the basis for Vendor's de-
termination. In addition, Vendor may, at its sole option after provision of such notifica-
tion, suspend performance of affected Services at that Site until the Hazardous Mate-
rials have been removed and remediated, at DIR’s or the affected Customer’'s ex-
pense in accordance with applicable law.

Section 11.03 Termination of CTSA.

Prior to the Expiration Date, this CTSA may be terminated in whole or in part for any of the
following reasons:

@)

(b)

(©)

Termination by mutual agreement of the Parties.

This CTSA may be terminated by mutual agreement of the Parties. Such agreement
must be in writing.

Termination in the best interest of the State.

DIR may terminate this CTSA on 30 days prior written notice to Vendor, without pen-
alty to or other liability on DIR, at any time when, in its sole discretion, DIR deter-
mines that termination is in the best interests of the State. The termination will be ef-
fective on the date specified in DIR’s notice of termination. Notwithstanding the fore-
going, Purchase Orders for products and services that either include a term commit-
ment or minimum purchase commitment, issued by Customer prior to the termination
of the CTSA, shall survive such termination.

Termination for non-appropriation of funds.
(1) DIR,inits capacity as a direct Customer to Vendor.

All Purchase Orders under this CTSA are subject to termination, either in whole
or in part, without penalty to DIR or the State, as a result of non-appropriation
of State funds allocated to DIR. DIR is a State agency whose authority and ap-
propriations are subject to actions of the Texas Legislature and appropriate
State executive officers, and whose lack of funds from State sources is subject
to governmental action. If DIR becomes subject to a legislative, executive or
other appropriate governmental body change, revocation of statutory authority,
lack of appropriated funds which ceases to fund DIR’s participation under the
CTSA beyond the then-current budget period, Purchase Orders under this
CTSA will be terminated by DIR, either in whole or in part, under this Section
11.03 (c)(1), without penalty to, or other liability of DIR and the State. DIR will
make a commercially reasonable effort to provide at least thirty (30) Business
Days prior notice to Vendor of any non-appropriation of State funds that would
entitle DIR to terminate pursuant to this Section 11.03 (c)(1).

(2) DIR, on behalf of Customers, in its capacity pursuant to Chapter 2170, Texas
Government Code.

Vendor and DIR agree that when DIR is acting in its capacity pursuant to Chap-
ter 2170, Texas Government Code, it acts and issues Purchase Orders under
this CTSA on behalf of Customers. All Purchase Orders under this CTSA is
subject to termination, in whole or in part, without penalty to DIR, the State or
any affected Customer, as a result of non-appropriation of Customer funds.
Customers under this CTSA are state agencies and local governmental entities
whose appropriations are subject to actions of the respective governing bodies
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(d)

®3)

for such government Customers. If a Customer(s) becomes subject to an act of
non-appropriation of funds which ceases to fund Customer(s) participation un-
der this CTSA beyond the then-current budget period, the Customer(s) partici-
pation under a Purchase Order under this CTSA will be terminated by DIR, on
behalf of such Customer(s), either in whole or in part, under this section 11.03
(c )(2), without penalty to, or other liability of DIR, the State or the Custom-
er(s)subject to the act of non-appropriation of funds. DIR will make a commer-
cially reasonable effort to provide written notice to Vendor within ten (10) Busi-
ness Days of DIR's receipt of notice of non-appropriation from a Customer that
would entitle DIR to terminate pursuant to this Section 11.03 (c )(2). Customers
that are assistance organizations under Section 2170.004 (6), Texas Govern-
ment Code and private institutions of higher education under Section 2170.004
(5), Texas Government Code do not have the authority to terminate their re-
spective participation under the CTSA by reason of an act of non-appropriation.

Notwithstanding any termination pursuant to this Section 11.03(c), the applica-
ble Purchase Orders shall remain in effect until the end of the then-current
budget period.

Termination for Cause by DIR.

Subject to the applicable notice and cure provisions in Section 11.02 (c), DIR re-
serves the right to terminate this CTSA, in whole or in part, without recourse, upon
Vendor’s Material Breach including but not limited to the following conditions (each a
Cause):

1)

)

3)

Failure to adhere to laws, rules, ordinances, or orders.

(A) DIR may terminate this CTSA upon making a determination, in its sole
and absolute discretion, that Vendor failed to adhere to any laws, ordi-
nances rules, regulations, or orders of any public authority having juris-
diction and such violation prevents or substantially impairs performance
of Vendor’s duties under this CTSA.

(B) DIR may terminate this CTSA if a court of competent jurisdiction finds
Vendor failed to adhere to any laws, ordinances, rules, regulations, or or-
ders of any public authority having jurisdiction and such violation pre-
vents or substantially impairs performance of Vendor’s duties under this
CTSA.

Breach of confidentiality.

DIR may terminate this CTSA if Vendor breaches Article 10 or confidentiality
laws with respect to the Services provided under this CTSA.

Termination for gifts and gratuities.

(A) DIR may terminate this CTSA following its determination that Vendor, its
employees, agents or Subcontractors have either offered or given any
Thing of Value to an officer or employee of DIR, a Customer or the State
in violation of State law. DIR may terminate this CTSA following a deter-
mination by a competent judicial or quasi-judicial authority and Vendor’s
exhaustion of all legal remedies that Vendor, its employees, agents or
Subcontractors have either offered or given a Thing of Value to an officer
or employee of DIR, a Customer or the State in violation of State law.

(B) Vendor must include a similar provision to that in Section 11.03(d)(3)(A)
above, in each TEX-AN NG Customer Service Agreement and all Sub-
contracts and will enforce this provision against an agent or a Subcon-
tractor who has offered or given any Thing of Value to any of the persons
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or entities described in this Section 11.03(d), whether or not the offer or
gift was in Vendor’s behalf.

(C) Termination of a Subcontract by Vendor pursuant to this provision will not
be a cause for termination of this CTSA unless:

(1) Vendor fails to replace such terminated Subcontractor within a rea-
sonable time; and

(2) Such failure constitutes Cause as described in this Section 11.03.

(D) For purposes of this Section, a Thing of Value means any item of tangible
or intangible property that has a monetary value of more than fifty dollars
($50.00) and includes, but is not limited to, cash, food, lodging, enter-
tainment, and charitable contributions. The term does not include contri-
butions to holders of public office or candidates for public office who are
paid and who reports such payments in accordance with State or Federal
law.

(4) Termination for insolvency.
(A) DIR may terminate this CTSA if Vendor:
(1) Files for bankruptcy;

(2) Becomes or is declared insolvent, or is the subject of any proceed-
ings related to its liquidation, insolvency, or the appointment of a
receiver or similar officer for it which are not dismissed within 90
calendar days from the date of filing;

(3) Makes an assignment for the benefit of all or substantially all of its
creditors; or

(4) Enters into an agreement for the composition, extension, or read-
justment of substantially all of its obligations.

(B) Vendor agrees to pay for all expenses of DIR including the cost of coun-
sel, incident to:

(1) The enforcement of payment of all obligations of the Vendor by any
action or participation in, or in connection with a case or proceeding
under Chapters 7, 11, or 13 of the United States Bankruptcy Code,
Or any successor statute;

(2) A case or proceeding involving a receiver or other similar officer du-
ly appointed to handle the Vendor’s business; or

(3) A case or proceeding in a State court initiated by DIR when previ-
ous collection attempts have been unsuccessful.

(5) Prohibited Vendor’s List.

DIR has the absolute right to terminate this CTSA, without recourse, in the
event that:

(A) Vendor becomes listed on the prohibited vendors list authorized by Ex-
ecutive Order #13224, “Blocking Property and Prohibiting Transactions
with Persons Who Commit, Threaten to Commit, or Support Terrorism,”
published by the United States Department of the Treasury, Office of
Foreign Assets Control, or

(B) Vendor becomes suspended or debarred from doing business with the
Federal government as listed in the Excluded Parties List System (EPLS)
maintained by the General Services Administration, or
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(e)

(C) Vendor is found by DIR to be ineligible to hold this Contract under Sub-
section (b) of Section 2155.006, Texas Government Code.

Vendor will be provided written notice in accordance with Article 11, of intent to
terminate.

Termination for Cause by Vendor.

Vendor has the right to terminate or suspend provision of an affected Service or Ser-
vice component with respect to a Customer that is either a private institution of higher
education or an assistance organization (as both are described in the definition of
“Customer” in Section 21 to Exhibit A (“Definitions”)) upon thirty (30) days prior writ-
ten notice (or such other timeframe as is reasonably practicable under the circum-
stances) to DIR and the affected Customer (i) if such Customer (A) commits a fraud
upon Vendor; (B) utilizes the Service to commit a fraud upon another party; (C) un-
lawfully uses the Services; (D) abuses or misuses Vendor's network of Service; or
(E) materially interferes with another customer’s use of Vendor’s network of Service;
or (ii) if such Customer fails to pay undisputed charges due for the affected Service
or Service component, provided such failure continues unremedied for 30 days after
receipt of notice.

Section 11.04 Effective date of termination.

Termination pursuant to Section 11.03 will be effective as of the date specified in the notice
of termination.

Section 11.05 Extension of termination effective date.

Any termination date pursuant to Section 11.03 may be extended upon mutual agreement
of the Parties.

Section 11.06 Payment and other provisions at CTSA termination.

@

(b)

(©)

(d)

(e)

If DIR terminates this CTSA, DIR will pay Vendor within 30 Business Days of the ef-
fective date of termination (or as soon as practical thereafter taking into account ap-
propriation and fund accounting requirements) any undisputed amounts due and
third party costs associated with all completed, approved, and accepted Services as
of the effective date of termination.

DIR further agrees to negotiate in good faith with Vendor to equitably adjust and set-
tle any accrued or outstanding liabilities and third party costs associated with a Ser-
vice which:

(1) Is due or delivered prior to or upon termination of this CTSA; and

(2) Has been provisioned and is capable of use by DIR, a Customer and/or Au-
thorized End User or the State, notwithstanding its status as not having been
Accepted.

Vendor must provide DIR all reasonable access to records, facilities, and documen-
tation as is required to efficiently and expeditiously close out the Services under this
CTSA.

Vendor must prepare a Disentanglement Plan, which is acceptable to and approved
by DIR, in its sole and absolute discretion. Implementation of such Disentanglement
Plan will begin upon final approval by DIR.

Sections 11.06 (a) and (b) shall only be applicable to Services, time and materials,
and third party costs associated with work performed under the CTSA and/or TEX-
AN NG Customer Service Agreements, if otherwise allowed hereunder.
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()

(9

(h)

)

(k)

For all other Rates To DIR and Prices for direct sales transaction Services as set
forth in Exhibit C, DIR or direct sales transaction Customers, as appropriate, will pay
for all Services provided as of the effective termination date. Article 9 Terms and
Conditions of Vendor Billing and DIR and Customer Payment, shall govern the billing
and payment for Services under this Section 11.06.

If DIR and/or Customer terminates a Service or Service Component prior to the date
DIR and/or Customer’s obligation to pay for Services begins, then DIR or Customer
(whichever is the recipient of the Services) will reimburse Vendor for time and mate-
rials incurred prior to the effective date of termination, plus any third party charges
resulting from the termination.

If DIR terminates this CTSA or Service Component for a material breach, or if Vendor
terminates a Service pursuant to Section 14.01(b) Infringement Indemnification pro-
vision, or if Vendor withdraws a Service for any reason other than for cause, or if DIR
terminates due to non-appropriations or funding, then DIR will not be liable for the
termination charges set forth in subsection (j)(i) below.

If a direct sales transaction Customer terminates its relationship with Vendor under
this CTSA, in whole or in part for material breach, or if Vendor terminates a Service
pursuant to Section 14.01(b) Infringement Indemnification provision, or if Vendor
withdraws a direct sales transaction Service for any reason other than cause, or if di-
rect sales transaction Customer terminates due to non-appropriations or funding,
then the direct sales transaction Customer will not be liable for the termination
charges set forth in subsection (j)(ii) below.

() If DIR terminates a Service or Service Component other than as set forth in sub-
section (h) above, or Vendor terminates an affected Service of Service Component
for DIR 's Material Breach, DIR will pay termination charges as follows: (a) if termina-
tion occurs before the end of the Minimum Payment Period, DIR will pay 50% ( un-
less a different percentage is specified in the Pricing Schedule) of the monthly recur-
ring charges for the terminated Service or Service Component multiplied by the
months remaining in the Minimum Payment Period, plus any waived or unpaid non-
recurring charges identified in the Pricing Schedule (including, but not limited to, any
and all charges for failure to satisfy a Minimum Retention Period (MRP), plus any
charges incurred by Vendor from a third party (e.g., not a Vendor Affiliate) due to the
termination.

(i) If a direct sales transaction Customer terminates a direct sales transaction Ser-
vice or a direct sales transaction Service Component other than as set forth in sub-
section (i) above, or Vendor terminates as affected direct sales transaction Service or
direct sales transaction Service Component for direct sales transaction Customer 's
Material Breach, the direct sales transaction Customer will pay termination charges
as follows: (a) if termination occurs before the end of the Minimum Payment Period,
the direct sales transaction Customer will pay 50% (unless a different percentage is
specified in the Pricing Schedule) of the monthly recurring charges for the terminated
direct sales transaction Service or direct sales transaction Service Component multi-
plied by the months remaining in the Minimum Payment Period, plus any waived or
unpaid non-recurring charges identified in the Pricing Schedule ( including, but not
limited to, any and all charges for failure to satisfy a Minimum Retention Period
(MRP), plus any charges incurred by Vendor from a third party (e.g., not a Vendor Af-
filiate) due to the termination.

The termination charges set forth in subsection (j) above will not apply if a terminated
Service Component, either direct sales transaction or otherwise, is replaced with an
upgraded Service Component at the same time, but only if (a) the Minimum Payment
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Period and associated charge for the replacement Service Component are equal to
or greater than the Minimum Payment Period and associated charge for the termi-
nated Service Component, and (b) the upgrade is not restricted in the applicable
Service Publication.

Section 11.07 Amendment of CTSA in the event of remedies.

DIR may propose an amendment of this CTSA in connection with the imposition of a rem-
edy under this Article 11. Any amendments offered pursuant to this Section 11.07 must be
reasonable, limited to the matters causing the exercise of a remedy, and in writing. Vendor
must negotiate such proposed amendments in good faith.

Section 11.08 Disentanglement assistance.

Upon receipt of notice of full or partial termination of this CTSA by DIR, Vendor will use
commercially reasonable efforts to provide all Disentanglement assistance reasonably
necessary to enable DIR and/or its designee to effectively close out this CTSA and transi-
tion the Services and Customers to another TEX-AN NG Vendor as provided in the Disen-
tanglement Plan.

Section 11.09 Reserved.

Section 11.10 Dispute resolution.

@)

(b)

(©)

General agreement of the Parties.

The Parties mutually agree that the interests of fairness, efficiency, and good busi-
ness practices are best served when the Parties employ all reasonable and informal
means to resolve any Dispute under this CTSA. The Parties express their mutual
commitment to using all reasonable and informal means of resolving Disputes prior
to invoking a remedy provided elsewhere in this Article 11.

Duty to negotiate in good faith.

Any Dispute that in the judgment of any Party to this CTSA may materially or sub-
stantially affect the performance of any Party will be reduced to writing and delivered
to the other Party. The Parties must then negotiate in good faith and use reasonable
efforts to resolve such dispute and the Parties will not resort to pursuing further rem-
edies unless they have reasonably determined that a negotiated resolution is not
possible. The resolution of any dispute disposed of by agreement between the Par-
ties will be reduced to writing and delivered to all Parties within ten Business Days.

Claims for breach of CTSA.

(1) General requirement. As required by and in accordance with Chapter 2260,
Texas Government Code, Vendor’s claim for breach of this CTSA must be re-
solved in accordance with the dispute resolution process established by DIR.

(2) Negotiation of claims. The Parties expressly agree that the Vendor’s claim for
breach of this CTSA that the Parties cannot resolve in the ordinary course of
business or through the use of all reasonable and informal means will be sub-
mitted to the negotiation process provided in Chapter 2260, Subchapter B,
Texas Government Code.

The Parties expressly agree that the Vendor's compliance with Chapter 2260,
Subchapter B, Texas Government Code, is a condition precedent to the filing of
a contested case proceeding under Chapter 2260, Subchapter C, Texas Gov-
ernment Code.

(3) Contested case proceedings. The contested case process provided in Chapter
2260, Subchapter C, Texas Government Code, will be Vendor’s sole and ex-
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clusive process for seeking a remedy for any and all alleged breaches of the
CTSA by DIR if the Parties are unable to resolve their disputes under Subsec-
tion (c)(2) of this Section. The Parties expressly agree that compliance with the
contested case process provided in Chapter 2260, Subchapter C, Texas Gov-
ernment Code, is a condition precedent to seeking consent to sue from the
Texas Legislature under Chapter 107, Texas Civil Practices & Remedies Code.
Neither the execution of this CTSA by DIR nor any other conduct of any repre-
sentative of DIR relating to this CTSA shall be construed as or be considered a
waiver of the State’s sovereign immunity.

(4) DIR rules. The submission, processing and resolution of Vendor’s claim is gov-
erned by the rules adopted by DIR pursuant to Chapter 2260, Texas Govern-
ment Code, found at Title 1, Chapter 201, Texas Administrative Code.

(5) Vendor’s duty to perform. Neither the occurrence of an event constituting an al-
leged breach of contract nor the pending status of any claim for breach of con-
tract is grounds for the suspension of performance, in whole or in part, by Ven-
dor of any duty or obligation with respect to the performance of Services under
this CTSA and all TEX-AN NG Customer Service Agreements. Any changes to
this CTSA as a result of a Dispute Resolution will be implemented in accord-
ance with Exhibit B, Article 7, Amendments and modifications.

Section 11.11 Liability of Vendor.

(@) Subject to Section 15.03, Exhibit B of the CTSA, Vendor bears all risk of loss or
damage due to:

(1) Defects in Services;
(2) Unfitness or obsolescence of Services; and

(3) The negligence or intentional misconduct of Vendor or its employees, agents,
or Subcontractors;

(b) In addition to its obligations of indemnification under Sections 4.02 (“Responsibility
for Vendor Personnel’), 5.02(e) (“Vendor Responsibility for Compliance with Laws
and Regulations”), 9.10(a) (“Liability for Taxes, Insurance and Indemnification”), and
14.01 (“Infringement Indemnification”), Vendor shall indemnify and hold harmless the
State, DIR and Customers, AND/OR THEIR EMPLOYEES, AGENTS, REPRE-
SENTATIVES, CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY
AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RE-
LATED COSTS, ATTORNEY FEES, AND EXPENSES arising out of, or resulting
from any acts or omissions of the Vendor or its agents, employees, Subcontractors,
or suppliers of Subcontractors in the execution or performance of the CTSA, a TEX-
AN NG Customer Services Agreement and any Purchase Orders issued under the
Contract; provided, however, that with respect to Vendor’s failure (including the fail-
ure of Vendor’s agents, employees, Subcontractors, or suppliers of Subcontractors)
to deliver Services per the SLA specified in Exhibit D which result in a Credit being
paid by Vendor as specified in that Exhibit, such Credits (and not the indemnification
set forth in this Section 11.11(b)) will apply. VENDOR SHALL PAY ALL COSTS OF
DEFENSE INCLUDING ATTORNEYS FEES. THE DEFENSE SHALL BE COORDI-
NATED (l) BY THE OFFICE OF THE TEXAS ATTORNEY GENERAL FOR DIR AND
FOR TEXAS STATE AGENCY CUSTOMERS, (ll) BY CUSTOMER'S LOCAL
COUNSEL FOR CUSTOMERS THAT ARE POLITICAL SUBDIVISIONS (INCLUD-
ING COUNTIES, MUNICIPALITIES, OR DISTRICTS) AND (lll) BY VENDOR’S LE-
GAL COUNSEL FOR CUSTOMERS THAT ARE EITHER PRIVATE INSTITUTIONS
OF HIGHER EDUCATION OR ASSISTANCE ORGANIZATIONS (AS BOTH ARE
DESCRIBED IN THE DEFINITION OF “CUSTOMER” IN SECTION 21 TO EXHIBIT
A (“DEFINITIONS”)). IN ADDITION, IN CASES WHERE EITHER THE OFFICE OF
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(©)

THE TEXAS ATTORNEY GENERAL IS COORDINATING THE DEFENSE (UNDER
SECTION 11.11(B)(I)) OR LOCAL COUNSEL IS COORDINATING THE DEFENSE
(UNDER SECTION 11.11(B)(Il)), VENDOR WILL HAVE THE RIGHT TO PARTICI-
PATE IN THE DEFENSE AT VENDOR'S EXPENSE, BUT VENDOR AGREES NOT
TO INTERFERE WITH EITHER THE OFFICE OF THE TEXAS ATTORNEY GEN-
ERAL'S OR LOCAL COUNSEL’S (AS THE CASE MAY BE) MANAGEMENT AND
CONTROL OF THE DEFENSE AND SETTLEMENT. IN CASES WHERE VENDOR
IS COORDINATING THE DEFENSE, THE AFFECTED CUSTOMER WILL HAVE
THE RIGHT TO PARTICIPATE IN THE DEFENSE AT CUSTOMER’'S EXPENSE,
BUT CUSTOMER AGREES NOT TO INTERFERE WITH VENDOR'S MANAGE-
MENT AND CONTROL OF THE DEFENSE AND SETTLEMENT. NOTWITHSTAND-
ING THE FOREGOING, VENDOR DOES NOT WAIVE ANY DEFENSES UNDER
TEXAS LAW.

Vendor will ship all Equipment, if any, related to the provision of Services under this
CTSA and any TEX-AN NG Customer Service Agreements entered into pursuant
hereto, freight prepaid, FOB DIR’s or Customer’s destination or other designated lo-
cation. The method of shipment will be consistent with the nature of the Equipment
and hazards of transportation. Regardless of FOB point, Vendor agrees to carry ad-
equate freight insurance and bear all risks of loss, damage, or destruction of Equip-
ment, in whole or in part, ordered hereunder that occurs prior to written Acceptance,
except loss or damage attributable to DIR’s or Customer’s fault or negligence; and
such loss, damage, or destruction will not release Vendor from any obligation here-
under. After written Acceptance, the risk of loss or damage will be borne by DIR or
the Customer, as appropriate, except loss or damage attributable to Vendor’s fault or
negligence.

Article 12. Assurances and Certifications

Section 12.01 Conflicts of interest.

@

(b)

Representation.

Vendor agrees to comply with applicable State and Federal laws, rules, and regula-
tions regarding conflicts of interest in the performance of its duties under this CTSA.
Vendor warrants that it has no interest and will not acquire any direct or indirect in-
terest that would conflict in any manner or degree with its performance under this
CTSA.

General duty regarding conflicts of interest.

Vendor will establish safeguards to prohibit employees, agents, and Subcontractors
from using their positions for a purpose that constitutes or presents the appearance
of personal or organizational conflict of interest, or personal gain. Vendor will, and
Vendor shall cause its agents and Subcontractors, to operate with complete inde-
pendence and objectivity without actual, potential or apparent conflict of interest with
respect to the activities conducted under this CTSA. Vendor has disclosed, in its Re-
sponse to the RFO, any existing conflicts of interest, including any situations that
create an appearance of a conflict of interest. Vendor has also disclosed the current
or past employment of former state employees within 12 years of the date of its Re-
sponse to the RFO, under the terms of the disclosure requirement contained in the
RFO.

Section 12.02 Organizational conflicts of interest.

@

Definition.
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An organizational conflict of interest is a set of facts or circumstances, a relationship,
or other situation under which Vendor, agent or Subcontractor has past, present, or
currently planned personal or financial activities or interests that either directly or in-
directly:

(1) Impairs or diminishes Vendor’s, agent’s or Subcontractor’s ability to render im-
partial or non-discriminatory Services to DIR and the Customers; or

(2) Provides the Vendor, agent or Subcontractor an unfair competitive advantage
in the Procurement and future DIR procurements.

(b) Warranty.

Except as otherwise disclosed and approved by DIR prior to the Effective Date of this
CTSA, Vendor warrants that, as of the Effective Date and to the best of its
knowledge and belief, there are no relevant facts or circumstances that could give
rise to an organizational conflict of interest affecting this CTSA. Vendor affirms that it
has neither given, nor shall give, at any time hereafter, any economic opportunity, fu-
ture employment, gift, loan, gratuity, special discount, trip, favor, or service to a pub-
lic servant or any employee or representative of same, at any time during the Pro-
curement process or in connection with the Procurement process except as allowed
under relevant State and Federal law.

(c) Continuing duty to disclose.

(1) Vendor agrees that, if after the Effective Date, Vendor discovers or is made
aware of an organizational conflict of interest, Vendor will immediately and fully
disclose such interest in writing to DIR. In addition, Vendor must promptly dis-
close any relationship that might be perceived or represented as a conflict after
its discovery by Vendor or by DIR as a potential conflict. DIR reserves the right,
in its sole and absolute discretion, to make a final determination regarding the
existence of conflicts of interest, and Vendor agrees to abide by DIR’s decision.

(2) The disclosure will include a description of the action(s) that Vendor has taken
or proposes to take to avoid or mitigate such organizational conflicts of interest.

(d) Remedy.

If DIR determines that an organizational conflict of interest exists, DIR may, at its
sole discretion, terminate the CTSA. If DIR determines that Vendor was aware of an
organizational conflict of interest before the award of this CTSA under the Procure-
ment and did not disclose the conflict in its Response to the RFO, such nondisclo-
sure will be considered a Material Breach. Furthermore, the facts and circumstances
related to such Material Breach may be submitted to the Office of the Texas Attorney
General, Texas Ethics Commission, or appropriate State or Federal law enforcement
officials for further action.

(e) Flow down obligation.

Vendor must include the provisions of this Section 12.02 in all agent agreements and
Subcontracts for work to be performed similar to the Services provided by Vendor
under this CTSA, and the terms CTSA, Vendor, and project manager modified ap-
propriately to preserve the State’s rights against such agents and Subcontractors.

Section 12.03 DIR personnel recruitment prohibition.

Vendor has not retained or promised to retain any agent, Subcontractor, person, or com-
pany, or utilized or promised to utilize an agent, or a Subcontractor that participated in
DIR’s development of specific criteria of this CTSA or who participated in the Procurement
that resulted in the selection of the Vendor for this CTSA.
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Vendor will not recruit or employ any DIR professional or technical personnel who have
worked on Projects relating to the subject matter of this CTSA, or who have had any influ-
ence on decisions affecting the subject matter of this CTSA, for two (2) years following the
expiration and/or termination of this CTSA.

Section 12.04 Anti-kickback provision.

Vendor certifies that it will comply with the Anti-Kickback Act of 1986, 41 USC 851-58 and
Federal Acquisition Regulation 52.203-7.

Section 12.05 Debt or back taxes owed to the State.

In accordance with Section 403.055, Texas Government Code, Vendor agrees that any
payments due to Vendor under this TEX-AN NG Communications Technology Services
Agreement will be first applied toward any debt and/or back taxes Vendor owes the State.
Vendor further agrees that payments will be so applied until such debts and back taxes are
paid in full.

Section 12.06 Outstanding debts and judgments.

Vendor certifies that it is not presently indebted to the State, and that Vendor is not subject
to an outstanding judgment in a suit by the State against Vendor for collection of the bal-
ance. For purposes of this Section, an indebtedness is any amount sum of money that is
due and owing to the State and is not currently under dispute. A false statement regarding
Vendor’s status will be treated as a Material Breach.

Section 12.07 Antitrust.

In submitting a Response, and in executing this CTSA, Vendor certifies to the best of its
knowledge and belief and agrees as follows:

(@) Neither Vendor, nor agent, nor Subcontractor, nor the person represented by the
Vendor, nor any person acting for the represented person has:

(1) violated the antitrust laws codified by Sections 15.01, et seq., Texas Business
& Commerce Code or the Federal antitrust laws; or

(2) directly or indirectly communicated the Response associated with this CTSA to
a competitor or other person engaged in the same line of business.

(b) Vendor hereby assigns to DIR any and all claims for overcharges associated with
products and services provided to DIR and Customers under this Contract, against
its suppliers arising under the antitrust laws of the United States, 15 U.S.C. Section
1, et seq. (1973), as amended, and the antitrust laws of the State, Sections 15.01, et
seq., Texas Business & Commerce Code.

Section 12.08 Agency Executive.

Under Texas Government Code, Section 669.003, relating to contracting with an executive
of a state agency, Vendor represents that no employee, consultant, officer or director of
Vendor, or any other person involved with Vendor, has, in the past four years, served as
an executive of DIR, or any other State agency, was involved with or has any interest in
the RFO or any CTSA resulting from the RFO. If Vendor employs or has used the services
of a former executive head of DIR or other State agency, then Vendor shall provide DIR
the following information concerning such individual: Name of former executive, nhame of
State agency, date of separation from State agency, position with Vendor, and date of em-
ployment with Vendor.
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Section 12.09 Deceptive Trade Practices; Unfair Business Practices.

(@) Vendor certifies that neither Vendor nor any of its Subcontractors has been (i) found
liable in any administrative hearing, litigation or other proceeding of Deceptive Trade
Practices violations under Chapter 17, Texas Business & Commerce Code, or (ii)
has outstanding allegations of any unfair business practice pending in any adminis-
trative hearing, litigation or other proceeding.

(b) Vendor certifies that it has no officers who have served as officers of other entities
who (i) have been found liable in any administrative hearing, litigation or other pro-
ceeding of Deceptive Trade Practices violations or any other unfair business prac-
tices or (ii) have outstanding allegations of any unfair business practice pending in
any administrative hearing, litigation or other proceeding.

Article 13. Representations, Warranties and Covenants.

Section 13.01 Authorization.
Vendor hereby represents and warrants the following:

(@) The execution, delivery and performance of this CTSA has been duly authorized by
Vendor and no approval, authorization or consent of any governmental or regulatory
agency is required to be obtained in order for Vendor to enter into this Contract and
perform its obligations under this CTSA.

(b) Vendor has obtained all licenses, assignments, certifications, permits, and authoriza-
tions necessary to perform the Services under this CTSA and currently is in good
standing with all regulatory agencies that regulate any or all aspects of Vendor’s per-
formance of Services under this CTSA. Vendor will maintain all required certifica-
tions, licenses, permits, and authorizations during the term of this CTSA.

Section 13.02 Ability to perform.

Vendor warrants that it has the financial resources to fund the expenditures required to
provide the Services under this CTSA without advances by DIR or assignment of any
payments by DIR to a financing source.

Section 13.03 Workmanship and performance.

(@) All Services provided under this CTSA will be provided in a manner consistent with
the standards of quality as outlined in this CTSA.

(b) All Services must meet or exceed the required levels of performance specified in or
pursuant to this CTSA, and will meet or exceed DIR’s Goals and Objectives, as set
forth in the RFO, Section 1.3.

(c) Vendor shall, and shall cause its agents and Subcontractors to, perform the Services
in a workmanlike manner, in accordance with best practices and high professional
standards consistent with applicable industry standards used in well-managed opera-
tions performing Services similar to the Services awarded in this CTSA.

Section 13.04 Compliance with agreement.
Vendor agrees to provide written notice to DIR of any action substantially or materially in-
consistent with any of the terms and conditions set forth in this CTSA.

Section 13.05 Vendor disclaimer of warranty.

Vendor disclaims all warranties, either express or implied, concerning noninfringement;
provided however, that Vendor shall indemnify and hold harmless DIR and the Customers
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from and against any third party claims of infringement by Vendor’s Services as set forth
in Article 14 below. Vendor agrees that it shall include the indemnity provision provided
for in Section 14.01(a) into its Subcontracts, in which Subcontractors participate in the de-
velopment or delivery of the Services or Software.

Section 13.06 Limited Warranty Disclaimer.

EXCEPT AS EXPRESSLY SET FORTH ELSEWHERE IN THIS CTSA, NEITHER PARTY
MAKES ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, AND
SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR WARRANTY OF MER-
CHANTABILITY OR; FITNESS FOR A PARTICULAR PURPOSE, OR ANY WARRANTY
ARISING BY USAGE OF TRADE OR COURSE OF DEALING. FURTHER, VENDOR
MAKES NO REPRESENTATION OR WARRANTY THAT TELEPHONE CALLS OR OTH-
ER TRANSMISSIONS WILL BE ROUTED OR COMPLETED WITHOUT ERROR OR IN-
TERRUPTION (INCLUDING CALLS TO 911 OR ANY SIMILAR EMERGENCY RE-
SPONSE NUMBER).

Article 14. Intellectual Property.

Section 14.01 Infringement Indemnification.
(@) VENDOR WILL, AT ITS EXPENSE, INDEMNIFY, AND HOLD HARMLESS DIR AND

(b)

THE CUSTOMERS, THEIR RESPECTIVE EMPLOYEES, OFFICERS, DIRECTORS,
CONTRACTORS, AND AGENTS FROM AND AGAINST ANY LOSSES, LIABILI-
TIES, DAMAGES, PENALTIES, COSTS, FEES, INCLUDING WITHOUT LIMITA-
TION REASONABLE ATTORNEYS' FEES AND EXPENSES, FROM ANY CLAIM
OR ACTION AGAINST DIR AND/OR CUSTOMERS THAT IS BASED ON A CLAIM
OF BREACH OF THE WARRANTY SET FORTH IN SECTION 13.05 OF THE CON-
TRACT, DIR AND/OR CUSTOMERS WILL PROMPTLY NOTIFY VENDOR IN
WRITING OF THE CLAIM, PROVIDE VENDOR A COPY OF ALL INFORMATION
RECEIVED BY DIR AND/OR CUSTOMERS WITH RESPECT TO THE CLAIM, AND
COOPERATE WITH VENDOR IN DEFENDING OR SETTLING THE CLAIM. THE
DEFENSE WILL BE COORDINATED (i) BY THE OFFICE OF THE TEXAS ATTOR-
NEY GENERAL FOR DIR AND TEXAS STATE AGENCY CUSTOMERS, (Il) BY
CUSTOMER’S LOCAL COUNSEL FOR CUSTOMERS THAT ARE POLITICAL
SUBDIVISIONS (INCLUDING COUNTIES, MUNICIPALITIES, OR DISTRICTS),
AND (lll) BY VENDOR'S LEGAL COUNSEL FOR CUSTOMERS THAT ARE EI-
THER PRIVATE INSTITUTIONS OF HIGHER EDUCATION OR ASSISTANCE OR-
GANIZATIONS (AS BOTH ARE DESCRIBED IN THE DEFINITION OF “CUSTOM-
ER” IN SECTION 21 TO EXHIBIT A (“DEFINITIONS”)). IN ADDITION, IN CASES
WHERE EITHER THE OFFICE OF THE TEXAS ATTORNEY GENERAL IS COOR-
DINATING THE DEFENSE (UNDER SECTION 14.01(A)(l)) OR LOCAL COUNSEL
IS COORDINATING THE DEFENSE (UNDER SECTION 14.01(A)(Il)), VENDOR
WILL HAVE THE RIGHT TO PARTICIPATE IN THE DEFENSE AT VENDOR'S EX-
PENSE, BUT VENDOR AGREES NOT TO INTERFERE WITH EITHER THE OF-
FICE OF THE TEXAS ATTORNEY GENERAL'S OR LOCAL COUNSEL’S (AS THE
CASE MAY BE) MANAGEMENT AND CONTROL OF THE DEFENSE AND SET-
TLEMENT. IN CASES WHERE VENDOR IS COORDINATING THE DEFENSE, THE
AFFECTED CUSTOMER WILL HAVE THE RIGHT TO PARTICIPATE IN THE DE-
FENSE AT CUSTOMER'S EXPENSE, BUT CUSTOMER AGREES NOT TO IN-
TERFERE WITH VENDOR’S MANAGEMENT AND CONTROL OF THE DEFENSE
AND SETTLEMENT.

If any Service, or part thereof, that is the subject of an action described in Section
14.01(a), is held to constitute an infringement or misappropriation, or the use thereof
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is enjoined or restricted or if a proceeding appears to Vendor to be likely to be
brought with respect there to, Vendor will, at its own expense, either:

(1) Procure for DIR and/or the affected Customer the right to continue using the
Services; or

(2) Modify or replace the Services to comply with the specifications in the CTSA, if
any, and to not violate any Intellectual Property rights.

If Vendor does not believe that either of the foregoing alternatives is commercially
reasonable, Vendor will provide DIR with written notice regarding same in which
event Vendor and DIR will agree upon an alternative approach which may include
termination of the affected Service.

Section 14.02 Exceptions.

Vendor is not responsible for any claimed breaches of the warranties set forth in Section
14.01 to the extent caused by:

@)
(b)

(©)
(d)

(e)
()

Content submitted to the Service by DIR or a Customer (or their respective Affiliates
or End Users); or

Modifications made to the Service in question by any party other than Vendor or its
agents or Subcontractors, or by Vendor working at the direction of DIR and/or Cus-
tomer and/or their agents and in accordance with another vendors’ specifications; or

The combination, operation, or use of the Service with other items if Vendor did not
supply or approve for use with the item; or

Vendor’'s adherence to written specifications provided by DIR and/or Customers (or
their respective Affiliates); or

Use of the Service in violation of this CTSA; or

DIR’s and/or Customer’s failure to use any new or corrected versions of the Service
made available or provided by Vendor.

Section 14.03 Rights in data.

@

DIR, Customers or Vendor will be and remain the owner of all data made available by
DIR, Customers or Vendor pursuant to the CTSA. Vendor will not use DIR or Cus-
tomer data for any purpose other than providing the Services, nor will any part of DIR
or Customer data be disclosed, sold, assigned, leased or otherwise disposed of to the
general public or to specific third parties (other than with respect to providing the Ser-
vices) or commercially exploited by or on behalf of Vendor, nor will any employee of
Vendor other than those on a strictly need to know basis have access to DIR or Cus-
tomer data. DIR or Customer will not disclose Vendors data to any third party nor will
any employee of DIR or Customer, other than those on a strictly need to know basis,
have access to Vendor's data. Vendor will not possess or assert any lien or other
right against DIR or Customer data. Without limiting the generality of this Section
14.03, Vendor will only use personally identifiable information as strictly necessary to
provide the Services and will disclose such information only to its employees who
have a strict need to know such information, provided Vendor obtains such employ-
ees' written agreement to keep such information confidential and to use it only as re-
quired in the performance of Services. Vendor will comply at all times with all State
and Federal laws and regulations applicable to such personally identifiable infor-
mation. Additionally, Vendor may disclose such information to its Subcontractors who
have a need to know in connection with the performance of Services, provided Ven-
dor obtains such Subcontractors’ written agreement to keep such information confi-
dential and to use it only as required in the performance of Services.
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(b) DIR or Customer is and will remain the owner of all DIR or Customer-specific data
pursuant to the CTSA. Except as otherwise provided in this CTSA, or as otherwise
restricted by law, and excluding Vendor Confidential Information and Proprietary In-
formation, DIR and Customer may use the data provided by the Vendor for any pur-
pose relating to the operation and enhancement of TEX-AN NG Program. DIR or
Customer will not possess or assert any lien or other right against the Vendor’s data.

Section 14.04 Ownership of pre-existing materials.

DIR or Customers and Vendor will continue to own their respective proprietary technolo-
gies and information developed before entering into the CTSA. Any software licensed
through the Vendor and sold to DIR or Customers as a part of a Service, will be licensed
directly to DIR or Customers, as appropriate. Any software used with the Services will be
governed by the written terms and conditions applicable to such software. Title to software
remains with Vendor or its supplier. DIR and Customer must comply with all such terms
and conditions and they take precedence over this CTSA as to such software.

Section 14.05 Third-party commercial Software.

If applicable and necessary, all third-party commercial Software used in performing the
Services will be provided to DIR or Customers under a separate license agreement be-
tween DIR or Customers and the owner (or authorized licensor) of such software.

Section 14.06 Pre-existing materials for custom Software Deliverables related to
Services.

Neither Vendor nor any of its agents, or representatives, or its Subcontractors will incorpo-
rate any pre-existing materials (including third-party commercial software) into Services or
use any pre-existing materials to produce Services if such pre-existing materials will be
needed by DIR or Customer in order to use the Services unless:

(@) Such pre-existing materials and their owners are identified to DIR or Customer in
writing, and

(b) Such pre-existing materials are either readily commercially available products for
which Vendor or its Subcontractor, as the case may be, has obtained a license (in
form and substance approved by DIR, in its sole and absolute discretion) in the name
of DIR or Customer, or are materials that Vendor or its Subcontractor, as the case
may be, has the right to license to DIR or Customer and has agreed to license to DIR
or Customer on terms and conditions approved by DIR, in its sole and absolute dis-
cretion, prior to using such pre-existing materials to perform the Services. Vendor
represents, warrants and covenants that it shall not, during the term of the CTSA or
any time afterwards, assert any ownership rights, in any DIR-owned or Customer-
owned software, source code, and other materials. Notwithstanding the foregoing
Vendor does not grant ownership or licensing/marketing rights in or pertaining to
Vendor’s Intellectual Property assets (including ownership of custom developments).

Section 14.07 Ownership of work product by DIR or Customer.

The Services shall not be considered “work for hire” for DIR or Customers; however, the
same shall be subject to licensing, on the same terms and provisions, as provided for here-
in, as reasonable, necessary or required.

Section 14.08 License to Intellectual Property.

(&) If necessary to the performance of Services hereunder, upon notice from Vendor,
DIR and/or Customers shall enter into good faith negotiations to license to Vendor
any Intellectual Property owned by DIR and/or Customers.
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(b)

(€)

In the event the Vendor makes or has made any Modifications to any software
owned by DIR and /or a Customer under this CTSA, DIR and/or the Customer, as
appropriate, shall own the modifications, and Vendor hereby assigns all of its rights,
tittes and interests (including Intellectual Property rights) to such modifications to the
appropriate party, either DIR or the Customer. Upon the request of DIR or the Cus-
tomer, Vendor will give a written assignment of the modifications to the requesting
party. During the Term, Vendor retains a terminable, non-transferable, non-exclusive
and paid-up license to use the modifications in performing Services under this CTSA,
and to use the modifications to provide Services to other Customers, including the
right to sub-license or further license those modifications only to Customers.

The Vendor shall own all modifications to the Vendor owned Software made by the
Vendor and any modifications to the Vendor Proprietary software made on behalf of
DIR and/or a Customer. DIR and /or the affected Customer hereby assign its rights,
tittes and interests (including Intellectual Property rights) to such modifications to the
Vendor. Vendor’s license to DIR and /or the affected Customer to use Vendor Pro-
prietary Software shall extend to such modifications; provided, however, Vendor's
warranties and indemnities with respect to Vendor Proprietary Software do not ex-
tend to any modifications made on behalf of DIR and/or a Customer by contractors
other than Vendor and its Subcontractors. Notwithstanding the foregoing Vendor
does not grant ownership or licensing/marketing rights in or pertaining to Vendor In-
tellectual Property assets (including ownership of custom developments).

Article 15. Liability.

Section 15.01 Property damage.

@)

(b)

(c)

Vendor will protect State's, DIR’'s and Customers’ real and personal property from
damage arising from Vendor’s, its agents’, and its Subcontractors’ performance of
this CTSA, and Vendor will be responsible for any loss, destruction, or damage to
State's, DIR’s and Customers’ property that results from or is caused by Vendor's, its
agents’, or its Subcontractors’ negligent or wrongful acts or omissions. Upon the loss
of, destruction of, or damage to any property of the State, DIR and Customers, Ven-
dor will notify DIR and the applicable Customer thereof and, subject to direction from
DIR and the applicable Customer, will take all steps to protect that property from fur-
ther damage.

Vendor agrees to observe and require its employees, agents, and Subcontractors to
observe no less than industry standard safety measures and proper operating proce-
dures at the State's, DIR’s and Customers’ sites at all times and otherwise to comply
with the procedures and safety standards imposed by DIR and Customers, whichev-
er is the more rigorous standard.

Vendor will distribute a policy statement to all of its employees, agents, and Subcon-
tractors that directs the employee, agent, or Subcontractor to immediately report to
DIR and the applicable Customer and Vendor the existence of any special defect or
unsafe condition encountered while on the State's, DIR’s or Customers’ premises.
Vendor will immediately report to DIR and the applicable Customer the existence of
any special defect or an unsafe condition it encounters or otherwise learns about.

Section 15.02 Risk of Loss.

As applicable to any Equipment used in the performance of Services by Vendor, during the
period such Equipment is in possession of Vendor, its carriers or DIR or Customers, prior
to being received by DIR and/or the applicable Customer, Vendor will insure and bear the
risk of loss or damage thereto, unless such loss or damage is caused by the negligence or
intentional misconduct of DIR or the applicable Customer.
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Section 15.03 Limitation of Liability.

(@) For any claim or cause of action arising under or related to the CTSA, neither Party
will be liable to the other Party for indirect, punitive, special, or consequential dam-
ages, even if it is advised of the possibility of such damages.

(b) EACH PARTY’S LIABILITY TO THE OTHER UNDER THE CTSA WILL NOT EX-
CEED THE TOTAL VALUE OF VENDOR’S INVOICES TO DIR IN THE TWELVE
(12) MONTHS PRECEDING THE FILING OF A LAWSUIT (provided, however, that a
Customer’s liability to Vendor will not exceed amounts payable by Customer to Ven-
dor during such twelve month period).

(c) Exceptions to Limitations of Liability. This Section 15.03 will not apply with respect to:

(1)

)
®3)

(4)

Losses occasioned by the fraud(except as rendered inapplicable to the State,
DIR and all state agency and local government Customers pursuant to Section
11.03(e) of Exhibit B to the CTSA), willful misconduct, or gross negligence of a
Vendor.

Losses that are the subject of indemnification under this CTSA.

Losses occasioned by Vendor’s refusal to provide Services under a Disentan-
glement Plan, which has been approved by DIR, as specified in Section
11.06(d). For purposes of this provision, “refusal” means the intentional cessa-
tion by Vendor, in a manner impermissible under this CTSA, of the perfor-
mance of all or a material portion of the Services then required to be provided
by Vendor under the Disentanglement Plan.

Losses occasioned by any breach of a Party’s obligations under Article 10.

(d) Items Not Considered as Damages. The following will not be considered damages
subject to, and will not be counted toward the liability exclusion or cap specified here-

In:

(1)
)
©)
(4)

Amounts payable by or assessed against Vendor pursuant to Exhibit D (“Per-
formance Management”) of this CTSA.

Amounts withheld by DIR in accordance with this CTSA due to incorrect charg-
es or Services not provided.

Amounts paid by DIR but subsequently recovered from Vendor due to incorrect
charges or services not provided.

Vendor Invoiced Rates To DIR, Prices, telecommunications fees and surcharg-
es and other amounts that are due and owing to Vendor for Services under this
CTSA.

Article 16. Transition Plan for Expiration of the CTSA.

Section 16.01 Scope.

This Transition Plan for expiration of the CTSA addresses the orderly Transition to DIR, or
the successor service provider, of all Services provided by Vendor to Customers and/or
Authorized End Users pursuant to TEX-AN NG Customer Services Agreements through
the CTSA, that have an expiration date beyond the Expiration Date (the Transition Effec-
tive Date), including planning activities which will be conducted prior to the Transition Ef-
fective Date. This transition plan does not apply to other contracts that Vendor may hold
with DIR outside the scope of this CTSA. Vendor agrees that all references in this Article
16 to DIR, includes all employees of the agency and all designated contractors or consult-
ants that may assist DIR in the Transition. DIR and Vendor agree that the term “Transition”
as used in this Article 16 means disposition from Vendor to DIR, or the successor service
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provider, by any lawful method, including by sale and purchase, assumption, transfer, as-
signment, early termination or other method.

Section 16.02 General Statement for Transition.

No later than 12 months before the Transition Effective Date (commencement of Transition
Period), Vendor shall commence planning for the orderly Transition of all of the Services
that have an expiration date beyond the Expiration Date to DIR or the successor service
provider, in accordance with the terms of this Article, as the same may be amended from
time to time. DIR and Vendor desire to provide for the Transition of all things and matters
comprising the Services, which have expiration dates beyond the Expiration Date. This Ar-
ticle shall not be construed narrowly, but broadly, to ensure the Transition of all Services
with expiration dates beyond the Expiration Date is transitioned on or by that date. The
parties do not intend for there to be residual Service-related matters that do not Transition
on or by the Transition Effective Date.

Section 16.03 Agreement for Transition Assistance Services.

Transition Assistance Services, as specified in this Article 16, shall be provided from the
commencement of the Transition Period and for up to 12 months after the Expiration Date,
unless further extended by the Parties. DIR will provide Vendor with written notice of its in-
tent to have Transition Assistance Services, in whole or in part, provided by Vendor after
the Transition Effective Date, by giving at least 60 calendar days advance notice. Such no-
tice shall contain a list of the specific Transition Assistance Services required and the dura-
tion for each of the Transition Assistance Services sought. Vendor shall review the notice
and provide a written proposal response for the specific services sought, as more particu-
larly described in Section 16.04(b)(5) of this Article, within 30 calendar days of receipt of
DIR’s notice. The parties agree to negotiate in good faith to conclude a written agreement
for the required Transition Assistance Services no later than 120 calendar days prior to the
Transition Effective Date.

Section 16.04 Transition Assistance Services.
Transition Assistance Services shall include:

(@) Full cooperation and participation in the Transition planning process, as more par-
ticularly described in Section 16.06, which shall commence no later than the com-
mencement of the Transition Period, at DIR’s sole and absolute discretion, and shall
involve a series of meetings among the representatives of DIR, Vendor, the succes-
sor service provider, if known, representatives of Vendor’s current State agency Cus-
tomers and other parties whose participation would enhance the planning process,
which process is more fully described in Phase Four set forth in this Section 16.04;
and

(b) Vendor providing to DIR, or the successor service provider, all of the items and mat-
ters called out for in this Article 16, and other items or information reasonably neces-
sary to complete the transition of the Services under the CTSA. Without limiting the
foregoing, the Transition Assistance Services shall occur in five phases:

(1) Phase 1 — Initial Reporting of Services Subject to Transition. On or by Decem-
ber 31st two years prior to the Transition Effective Date, Vendor shall provide a
written report, in the form required by DIR, disclosing all Services, as of De-
cember 1st of the same year, that have expiration dates beyond the Expiration
Date. Without limiting the foregoing, Vendor shall report on and include:

(A) All Software that Vendor uses to perform its Services with each Customer
and/or Authorized End User under each of the Services, including com-
plete source and machine readable data, associated manuals, proce-
dures, processes, documentation, descriptions, data files and other such
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(B)

©

(D)

(E)

(F)

items as available in accordance with existing third party licensing
agreements. For each item of Software listed, Vendor shall provide a
copy of the associated software license held by Vendor, the status of the
transferability of the associated licenses to a successor entity under con-
ditions similar to that of this Transition and the costs for Transition to DIR
or the successor service provider, if any;

All hardware and other equipment, including all hardware leases for
Equipment used to perform each Service, including leases which have a
term beyond the Expiration Date. Vendor shall provide a copy of the as-
signment/transfer and early termination clauses for each lease with a
term beyond the Expiration Date and report on the status of transferability
and any costs for transfer or early termination, if any. Vendor shall report
all known costs for transfer or termination of such leases, including the
existing leases or as the same may be amended prior to the Transition
Effective Date;

All maintenance agreements for software, hardware or other equipment
and assets, including copies of their assignment/transfer and early termi-
nation clauses, a status report on transferability to DIR or its designee
and the costs for transfer or early termination, if any;

All third-party supplier agreements, which have an effective date beyond
the Expiration Date, including copies of their assignment/transfer and
early termination clauses, a status report on transferability to DIR or its
designee and the costs for transfer or early termination, if any;

A Software Upgrade Plan, detailing which products need to be purchased
to maintain the Services through their respective expiration dates. Vendor
shall comply with the Software Upgrade Plan during the Term. The Soft-
ware Upgrade Plan shall include, at a minimum, an annual review re-
guirement, with annual DIR approval of any changes to the Plan; and

Copies of the TEX-AN NG Customer Services Agreements with the Cus-
tomers and /or Authorized End Users for Services.

(2) Phase 2 — Ongoing Reports on Services through the Transition Effective Date.
Phase 2 is composed of five (5) activities, as listed below:

(A)

(B)

Follow up Reporting. For each item reported in Phase |, Vendor shall up-
date DIR on a semi-annual basis up to the Transition Effective Date. The
first such update after December 31st shall be due on or by June 30th of
the following year.

New TEX-AN NG Customer Services Agreements. For every TEX-AN
NG Customer Services Agreement issued by Vendor to a Customer and
/or Authorized End User between the initiation of the reporting period two
years out from the Transition Effective Date and the Transition Effective
Date, Vendor shall seek and receive DIR’s approval prior to entering into
any TEX-AN NG Customer Services Agreements. DIR shall be provided
no less than five Business Days in which to review the documentation for
each proposed TEX-AN NG Customer Services Agreement, in substan-
tially final form. In each instance Vendor shall provide that the TEX-AN
NG Customer Services Agreement contains: 1) a complete assignment or
transfer to DIR, or its successor service provider, on or by the Expiration
Date, preferably at no cost to DIR or its designee, and 2) a termination for
convenience clause in favor of Vendor and DIR in all such TEX-AN NG
Customer Services Agreement; in the event a cost-free assignment
thereof is not available. Vendor shall use commercially reasonable efforts
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®3)

(4)

to minimize the fee for assignment or transfer to DIR, or its successor
service provider.

(C) Equipment Condition Report. Vendor will develop a checklist and conduct
checks/reviews of the installed Equipment and produce a report on or by
six months prior to the Transition Effective Date. Such report shall detalil,
at a minimum, the then-current condition of each piece of installed
Equipment and the preventative maintenance needed within the next six
months after the report is issued. For all items, Vendor shall provide de-
tails about existing maintenance contracts.

(D) Subcontractor Report. On or by January 1 two years prior to the Transi-
tion Effective Date, and semi-annually thereafter up to the Transition Ef-
fective Date, Vendor shall identify all then-current Subcontracts that pro-
vide Services under any TEX-AN NG Customer Services Agreements is-
sued pursuant to the CTSA, in a form and level of detail mutually devel-
oped by the Parties.

(E) Notwithstanding any other provision in this Article 16, Vendor agrees to
provide another updated report for all TEX-AN NG Customer Services
Agreements on or by August 31st, one year prior to the Transition Effec-
tive Date, and six months prior to the Transition Effective Date.

Phase 3 — Completion of all documentation for Transition. DIR, or the succes-
sor Service Provider and Vendor shall complete Transition associated docu-
mentation necessary to effect the Transition of all TEX-AN NG Customer Ser-
vices Agreements under the Contract in a timely manner, including, at a mini-
mum, the Transition of all Customer Service Agreements reported to DIR under
Subsections (1) and (2) hereof. Vendor shall facilitate interactions and neces-
sary documentation with third-party vendors, its Subcontractors, lessors and
other providers, at the request of DIR, or at the request of the successor ser-
vice provider. DIR reserves the right, in its sole and absolute discretion, to re-
quire that DIR, the successor Service Provider and Vendor conduct a formal
closing for the Transition, in order to ensure the completion of all necessary
documentation.

DIR, or the successor service provider, shall cause each Transition document
to provide the complete transfer of all right, title and interest in and to the TEX-
AN NG Customer Services Agreement, including any related lease or third par-
ty contract related to the underlying Equipment, from Vendor to DIR, or the
successor Service Provider, effective as of the Transition Effective Date. Each
Transition document shall also provide that from and after the Transition Effec-
tive Date, Vendor shall have no obligation or liability to any third party—vendor
or lessor whatsoever related to the underlying equipment. In each instance of
Transition of a third party-vendor or lessor contract, DIR, or the successor ser-
vice provider shall be responsible to pay the third party-vendor or lessor the
applicable transfer fee, if any, or to reimburse Vendor therefore, if Vendor ten-
ders such payment. Vendor shall have no responsibility to pay any third party-
vendor or lessor from and after the Transition Effective Date.

Phase 4 — Planning Phase for Transition from the CTSA to a new TEX-AN
Agreement with a successor service provider. Vendor shall fully and completely
participate in all meetings called by DIR for the purpose of planning and imple-
menting the transition of TEX-AN NG Customer Services Agreements from the
CTSA to the new TEX-AN Agreement with a successor service provider. The
goal of this planning phase is to provide an orderly transition of TEX-AN NG
Customer Services Agreement operations under the CTSA to the operations
under a new TEX-AN Agreement with a successor service provider. Such
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planning activities shall commence no later than January 1 of the year of the
Transition Effective Date, at DIR’s direction and shall continue until all transition
activities are complete. These Transition activities shall include, but not be lim-
ited to, the following:

(A) Pre-planning no later than January 1 to March 31 of the year of the Tran-
sition Effective Date. These DIR meetings will include the Vendor’s cur-
rent Customers and/or Authorized End Users, as determined by DIR, the
successor service provider, Vendor and DIR. The scope of the pre-
planning is to plan for the transfers of the current Customers' TEX-AN NG
Customer Service Agreement operations, scheduling of all necessary ac-
tivities, development of roles and responsibilities matrix related to Transi-
tion of the TEX-AN NG Customer Services Agreements and planning for
all the other steps of the transition process, as listed below. The goal of
this pre-planning phase is to produce a mutually acceptable Transition
plan document that defines roles and responsibilities for accomplishing
each step in the Transition among the participating parties.

(B) Turnover of TEX-AN NG Customer Service Agreement operations to the
successor Service Provider. In each step in the Transition planning and
execution process, Vendor is required to provide information as request-
ed by DIR, the successor Service Provider and /or the current Vendor’s
Customers and/or End Users in accordance with the agreed upon Transi-
tion Plan. Such information shall include, but not be limited to the follow-
ing tangible items and matters of inherent knowledge:

1) Assets Lists (hardware, software, schematics, maintenance agree-
ments, 3rd party agreements)

2) Procedures

3) Policies

4) Practices

5) Protocols

6) Customer and/or End User biographies
7) Organization charts

8) Customer and /or Authorized End User and service provider (in-
cluding subcontractors) decision makers; authorized employees

9) Institutional knowledge (non-proprietary and non-confidential un-
written rules; operational personnel; client background information;
authorization lists)

10) Operational details
11) Key individuals (operational and decision makers)
12) Quick reference manuals

(5) Phase 5 — Post-Transition Effective Date Services by Vendor. At DIR’s option,

DIR shall request and Vendor shall respond with a proposal for Vendor to pro-
vide assistance for continuing management and operation of the TEX-AN NG
Customer Services Agreements as conducted under the Contract for a period
beyond Transition Effective Date up to one year after the Transition Effective
Date, but only upon the execution of an appropriate contract for such services,
on terms and conditions as agreed by DIR, or the successor service provider,
and Vendor. In the event that DIR, or the successor service provider, requires
the services of Vendor during the Post-Transition Effective Date period, then
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DIR shall execute a separate agreement with Vendor to provide services on a
time and material basis.

Section 16.05 Covenant of cooperation.

During the period of time from the commencement of the Transition, as defined, to the
completion of Transition Assistance Services, Vendor agrees to fully cooperate with DIR,
and as appropriate, with the successor service provider, to fulfill the terms of the CTSA.
DIR and Vendor agree to fulfill the terms of this Article 16 in a manner that is least disrup-
tive to the Customers and/or Authorized End Users under the TEX-AN NG Customer Ser-
vices Agreements. DIR and Vendor agree to notify the other Party in the event either dis-
covers a condition, contract or other matter that would benefit or adversely affect perfor-
mance of the TEX-AN NG Customer Services Agreements, if generally known. In the event
it is determined that amendment to this Article 16 is in the best interest of the State, Ven-
dor agrees to negotiate amendments to this Article 16 in good faith with DIR. In all events,
the Parties agree to cooperate in the negotiation and execution of such other and further
documents as necessary to fulfill the terms of this Article 16.

Section 16.06 Other Vendor Agreements with Customers.

DIR and Vendor agree that this Article does not apply to any other contracts that Vendor
has, or may have in the future, with Customer and/or End Users that are separate transac-
tions from the TEX-AN NG Customer Services Agreements authorized under the CTSA.

Article 17. End of Contract-Life Assignment.

Section 17.01 Agreed Language.

This CTSA, DIR Contract No. DIR — TEX-AN NG CTSA — 004, is in effect from _June 2,
2011 until 12:00:00 p.m., _June 2, 2016 , and for such further period as allowed by the
CTSA (the Effective Expiration Date of the CTSA). In order to ensure the smooth Transi-
tion of Services from one Vendor to the successor service provider, the parties agree to
the following assignment language for this CTSA:

Effective as of the expiration of one second after the expiration of the CTSA, without the
necessity of execution of additional documents, and at no cost to DIR or the Customers,
Vendor hereby agrees to the absolute and complete assignment of this CTSA to DIR or a
successor service provider, provided that the following occurs on or by 5:00 p.m. of the
Business Day of the final expiration date of the CTSA:

DIR or the successor service provider agrees to assume all CTSA obligations and liabilities
that arise on and after one second after the final expiration of the CTSA, and is responsible
to pay to Vendor the applicable Transition assignment fees, if any, as set forth in the Tran-
sition Assignment Liability Schedule, which shall be provided by the Vendor, upon request
by DIR or its Customers and attached to this CTSA. In all events, Vendor remains respon-
sible for all CTSA obligations and liabilities that arise prior to the final expiration date of the
CTSA.

Section 17.02 No Cost.

Vendor is not authorized to charge the Customers/Authorized End Users, DIR or succes-
sor Service Provider, a fee or cost for the assignment.

— End of Exhibit B —
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Article 1. Introduction.

The purpose of Exhibit C is to address the agreed-upon Descriptions, Rates To DIR, Pric-
es for direct sales transactions and related telecommunications fees and surcharges for
Awarded Services.

Article 2. Contractual Principles.

Exhibit C Descriptions, Rates To DIR, Prices for direct sales transactions and related tele-
communications fees and surcharges for Awarded Services addresses the following prin-
ciples:

The specifics for the Descriptions, Rates To DIR, Prices for direct sales transactions and
related telecommunications fees and surcharges for Awarded Services within scope of this
CTSA are contained in this Exhibit C, Attachment C-1. The Vendor’s initial descriptions,
rates, prices and fees are consistent with the terms of the CTSA. (Derived from final nego-
tiated Tables from Vendor’s response to Section 5 of RFO (Pricing) plus final, negotiated
service descriptions from Vendor’s response to Section 3 of RFO.)

The Marketing Plan is the Vendor’s projection of the activities it will engage in to maximize
the economic value of the CTSA during the Term of the CTSA. The Marketing Plan in-
cludes a statement of operations for the awarded Services and the narrative discussion in-
cluding all key assumptions, risks, and risk mitigation strategies used to generate Orders
from Customers (derived from Marketing Plan submitted with RFO response, attached at
Attachment F-8 to Exhibit F ).

Article 3. Methodology for Updating Associated Attachments.

Section 3.01 Recommendations.

Either DIR or Vendor may submit to the other Party a recommendation for changes to At-
tachment C-1. Such recommendation will be in writing and will:

(@) Specifically identify the portion or portions of Attachment C-1 to be changed,

(b) Include the specific Rates To DIR, Prices or telecommunications fees and surcharg-
es to be changed and/or Descriptions to be altered in Attachment C-1, and

(c) Identify the reasons for the proposal and anticipated revenue impact from the change
or repercussions for failure to adopt the change. A copy of the recommendation will
be provided to DIR and the Vendor. The parties will use electronic communications
to submit, review and implement changes to Attachment C-1. Attachment C-1
changes shall be provided to Customers via the Vendor’'s webpage and the TEX-AN
NG web page.

Section 3.02 Review and Input.

DIR will determine whether input on the recommendation from other Customers is appro-
priate, and will promptly circulate the recommendation to those identified. If DIR does re-
quest input from any Customer, DIR will require any input to be provided in writing and
submitted within a specified period of time, not to exceed 10 Business Days from the date
of the recommendation.

DIR and Vendor will each receive a copy of the written input from the Customers, if appli-
cable. The Party making the recommendation may propose adjustments to the recommen-
dation to address any input of the Customers.

Exhibit D to Amendment One
Exhibit C. Descriptions, Rates To DIR, Prices for direct sales transactions and
related telecommunications fees and surcharges for Awarded Services C3



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

Section 3.03 Approval.

If DIR and Vendor agree upon the recommendation, the Parties will execute a revision to
Attachment C-1, as applicable, which will be effective when signed by authorized repre-
sentatives of both DIR and Vendor. The revised Attachment C-1 will be posted in a location
agreed to by Vendor and DIR. Revisions may be in the form of electronic records of the
new Descriptions, Rates To DIR, Prices and/ or telecommunications fees and surcharges
for changes to Attachment C-1. Vendor shall update its webpage accessible to Customers
immediately to have the revised portions of the Attachment available to Customers as soon
as possible.

Section 3.04 Appeal.

If the DIR and Vendor cannot agree on a recommendation, the recommendation may be
submitted to the Executive Steering Committee for resolution and such resolution shall in-
clude input and mutual agreement by Vendor.

Article 4. Documents Referenced in Exhibit C Descriptions, Rates To
DIR, Prices for direct sales transactions and related
telecommunications fees and surcharges for Awarded Services.

Section 4.01 Attachments to Exhibit C.
The following attachments are incorporated as part of Exhibit C:

Attachments to Exhibit C Description and Contents

Attachment C-1 Descriptions, Rates To DIR, Attachment C-1contains the initial Descriptions,
Prices for direct sales transactions and related | Rates To DIR, Prices for direct sales
telecommunications fees and surcharges for transactions and the telecommunications fees
Awarded Services and surcharges for the Awarded Services.

Section 4.02 Exhibit C Associated Plans and Timelines.
No plans and timelines are associated with Exhibit C.

Section 4.02 Other Referenced Documents in Exhibit C.
No other documents have been referenced in Exhibit C.
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Attachment C-1. Tables for the Contents.
SERVICES OFFERED UNDER THIS CONTRACT

VOICE OVER IP SERVICES
Managed PBX (Centrex)

iQ Managed VolP

Qwest iQ Managed VolP -- an IP application that provides real-time, two-way voice ca-
pability in IP over a broadband connection -- combines the two most-used tools of the
business trade, the phone and computer/Internet, creating a single communications plat-
form that delivers the best of both worlds. An outsourced and fully managed solution,
Managed VolP delivers converged technology that requires minimal capital expense,
provides automatic software updates, is highly scalable to accommodate growth and of-
fers easy online administration and trouble ticketing.

If you frequently leave your desk or travel, you know that a missed call can mean a lost
opportunity. Qwest’s VolP technology makes the world your office. With it you can
manage incoming calls and voice mails with just a few computer clicks from any Inter-
net connection. You can route calls to follow you wherever you go. Additionally, you
can set calling rules to ensure you get priority calls. Non-priority calls will go to a “do not
disturb” voice mail queue. In short, you can become more productive, regardless of
your physical location.

With Managed VoIP, you make local and long-distance phone calls using an Internet
connection. You can also make local, off-net domestic long-distance and off-net interna-
tional calls to end users on the public switched telephone network (PSTN). You get a
choice of packaged options customized to meet your specific needs and calling patterns.
Managed VolIP brings it all together, integrating your voice, video and data communica-
tions over a single, reliable network service.

Features

Managed VoIP has two package options, Managed VolP Office and Managed VolP Of-
fice Enhanced -- a combination of local, long-distance, voice and office features -- to
meet your needs and calling patterns. The service also works with Qwest iQ Networking
Internet Port. Standout features include a/an:

o Personal online dashboard providing voice mail, call logging, find-me/follow-me
capabilities, contact manager and easy click-to-call functionality.

. Administration portal enabling online user setup, moves, adds and changes
(MACs), hunt/pick-up group configuration and online ticketing.

o Portal access via Microsoft® Outlook® integration providing unified messaging and
integrated e-mail and voice messaging capabilities.* *Requires Office Enhanced
package.

Internet Protocol (IP) Telephone

iQ SIP Trunk™
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SIP Trunk is designed for customers that have an IP-PBX or IP-based network equipment
with SIP functionality, but that need a form of IP transport and local services to complete
their telephony solution. SIP Trunk will enable the customer to place and receive local, long-
distance, 911 and toll-free calls across a single broadband connection. To accomplish this,
SIP signaling interfaces will be enabled between the Qwest network and the customer’s SIP-
enabled CPE. SIP signaling interfaces will be transported on Qwest iQ Networking band-

width that supports Quality of Service (Qo0S).

This service requires a minimum of one trunk group. Additional trunk groups may be required
to accommodate the specific configuration the customer needs. The required trunk group is
for Local and Long Distance Traffic. If 8XX and/or Remote DID are included in the service

then an additional Trunk Group is required.

Local and LD Trunk Group

o Inbound local calls

o Inbound long distance calls
o Outbound local calls

o Outbound long distance calls
o Outbound toll free calls

o Special calls as defined in this document (e.g. Directory Assistance/Operator

Services)
8XX and RDID Trunk Group (optional)
o Inbound toll free calls

o Inbound Remote DID calls.

SIP Trunk Local/LD with
SBC and iQ Access
Diversity

Customer Remote
Site with phones
homed to Head

Quarters Site

Customer IP address places a SIP call
to one Qwest IP Address,

Outbound Local or LD call

] h - Switches
. West IQ Networking Circuit

Quarters P FA
Site with

g, Qwest iQ Networking Circuit

Qwest LD
Network

Inbound Local or LD call

One Qwest IP Address delivering
calls to one Customer IP Address

Customer Remote
Site with phones
homed to Head

Quarters Site,

Number of Trunk Groups, Sessions per Trunk Group, Maximum Concurrent
Calls Supported as Described

The number of concurrent calls available on a SIP Trunk trunk group is determined by the
number of sessions ordered by the customer for that trunk group. Once the ordered num-
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ber of sessions is reached, subsequent inbound or outbound calls will receive a busy sig-
nal until the number of concurrent calls falls below the ordered number of sessions, unless
some sort of secondary routing is configured on the trunk group to another trunk group that
has available sessions.

Each service will consist of at least 1 trunk group. That trunk group is for Local and LD traf-
fic. An additional trunk group will be added for any 8XX inbound or RDID inbound traffic
associated with the service. The customers call volume requirements will dictate how many
sessions will be included for each trunk group. The number of trunk groups per service will
be determined by the customer’s SIP Equipment capability to support multiple IP address-
es. It is recommended that each trunk group terminate on a single IP Address.

o Minimum number of trunk groups per service: 1

o Maximum number of trunk groups per service: 250

o Maximum number of customer IP end points per trunk group: 25
o Minimum number of sessions per trunk group: 1

o Maximum number of sessions per trunk group: 2,500

When Qwest distributes calls from the SBC to a customer that has more than one IP ad-
dress as a termination for a single trunk group, the calls will be distributed evenly to all IP
addresses on a round robin basis (no exceptions). Due to this restriction, it is recommend-
ed that a trunk group be between a single IP address on the Qwest end and a single IP
address on the customer end (trunk group IP address pair). You can have 2 trunk groups
terminate on a single customer IP address, one trunk group where we charge for sessions
(one Qwest IP address) and one trunk group where we don’t charge for sessions (a sec-
ond Qwest IP address). Each Qwest SBC can have trunk groups terminating on a single
customer IP address (SBC Diversity).

If a customer’s trunk group has 2,500 sessions, it is technically feasible that a single TN,
TFN, or Remote DID could terminate 2,500 concurrent calls.

All SIP messaging associated with the Qwest iQ SIP Trunk Product is transported via
UDP, meaning there is no end to end Layer 4 mechanism to ensure receipt of signaling
messages. QoS helps to insure bandwidth availability for signaling and media streams, not
message integrity.

The maximum allowable call attempts per second are determined by the number of ses-
sions within a trunk group:

o 0 to 500 sessions = 3 call attempts per second
. 501 to 1,000 sessions = 6 call attempts per second
. 1,001 to 2,500 sessions = 11 call attempts per second.

We still calculate Maximum Concurrent Calls (MCC) to determine how much bandwidth is
required for the SIP Trunk (voice) portion of the customer’s service. The MCC should equal
or exceed the number of ordered sessions, one session for each concurrent call. The or-
der is NOT rejected if the MCC is smaller than the ordered sessions, but a warning is given
to the keyer. It is the account team’s responsibility to ensure the customer is ordering a
service configuration resulting in an MCC equal to or greater than their desired maximum
sessions.

G.711 is considered an uncompressed codec using the same 64 kbps pulse code modula-
tion (PCM) encoding that is used on the traditional digital PSTN. A call using G.711 on an
access line using PPP, HDLC or Frame Relay encapsulation uses 82.8 kbps of bandwidth
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on the serial Qwest iQ Networking Port circuit per call, excluding the bandwidth consumed
by signaling for call setup, call teardown and ongoing call status.

G.729a is considered compressed codec using 26.8 kbps per call on an access line using
PPP, HDLC or Frame Relay encapsulation, excluding signaling. A compressed codec uses
a signal processing technique to reduce the number of bits used to represent the voice
signal (and an uncompressed codec does not). The use of a compressed codec allows for
use of less bandwidth per call than the use of an uncompressed codec.

To determine the amount of bandwidth required for Maximum Concurrent Calls (MCC)
(which must be added to the required data bandwidth in a converged environment), you
perform the following calculations:

Total number of busy hour calls x % of calls using G.711 x G.711 bandwidth from the table
below.

Total number of busy hour calls x (1 — (% of calls using G.711)) x G.729 bandwidth from
the table below.

Bandwidth Table

Packet Access 729BW 711BW
length line L2 (kbps) (kbps)
(ms) protocol
10 Frame Relay, PPP, 45.600 101.600
MLPPP, HDLC
20* Frame Relay, PPP, 26.800 82.800
MLPPP, HDLC
30 Frame Relay, PPP, 20.533 76.533
MLPPP, HDLC
10 ATM 84.800 127.200
20* ATM 42.400 106.000
30 ATM 28.266 84.800
10 Ethernet 73.600 129.600
20* Ethernet 40.800 96.800
30 Ethernet 29.866 85.866
10 MFR 47.200 103.200
20* MFR 27.600 83.600
30 MFR 21.066 77.066

Add the two results from the algorithms stated above and the total is the peak voice
bandwidth required (excluding call signaling). To determine the specific iQ Networking
configuration appropriate for the customer, the MCC calculation can be done in the
SDP “Service Availability and TN Portability Check” so that sales teams can properly
advise customers on the service configuration choices to make. MCC is a conservative
estimate of the number of concurrent calls the customer’s service configuration can
support. It is driven by the following variables:

. Networkable Node Bandwidth: A higher bandwidth results in a higher MCC. A Net-
workable Node is essentially the data link that carries the SIP Trunk traffic. If itis a
port that only accesses a single service (e.g. Internet Port or single VPN Private Port)
then the Networkable Node bandwidth is identical to the port bandwidth. If the port
bandwidth is divided (e.g. a Private Port accessing multiple MPLS VPNSs) then the
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Networkable Node bandwidth is the bandwidth assigned to the data link (e.g. PVC)
that will carry the SIP Trunk traffic.

o Queuing method

o If queuing method B is used, the calculation assumes 100% of the port band-
width is available for calls

o If queuing method C or E is used, the percentage of bandwidth assigned to the
P1 queue is used as the bandwidth available for SIP Trunk calls. For method E,
this value is always 90%.

o Queuing methods A and D are not allowed for use with iQ SIP Trunk.

o Access circuit Layer 2 encapsulation: Different Layer 2 encapsulation protocols (e.g.
PPP, HDLC, Frame Relay, Ethernet, ATM) have different amounts of overhead,
which create a different per-call bandwidth, which must be accounted for.

. Codec: The calculation includes an input of the percentage of calls that will use the
G.711 codec. The higher that percentage, the lower the resulting MCC.

o Qwest VolP Usage Ratio (QVUR): A higher QVUR results in a higher MCC

QVUR is the percentage of the P1 bandwidth (or port bandwidth for queuing methods
A and B) that will be used for SIP Trunk calls. This variable was introduced to allow
customers to tell Qwest that they plan to use that P1 bandwidth for more than just SIP
Trunk calls and therefore want the MCC calculation to only use a percentage of the P1
bandwidth to represent the bandwidth available to SIP Trunk calls in the MCC calcula-
tion.

Bandwidth

Qwest iQ SIP Trunk supports multiple bandwidth options that vary by port type. For Qwest
iQ Internet Port DS1 through 8xDS1 is supported. Special considerations can be made for
ELA-EOS Connection Type of the following bandwidths: 1G.

SIP Trunk is supported on Qwest iQ® Private Ports and Qwest iQ Enhanced Ports with
Secure IP Gateway (SIG) using the Dedicated IP Connection Type of the following band-
widths and encapsulation options: DS1 (HDLC, PPP, FR, ATM), NxDS1 (MLPPP, MFR),
DS3 (PPP, HDLC, FR, ATM), OC3 (PPP, ATM, HDLC) and OC12 (PPP, HDLC).

SIP Trunk is supported on Private Ports and Enhanced Ports w/ SIG using the ELA-
EoS Connection Type of the following bandwidths: GigE.

Backup and Diversity

SIP Trunk supports the following diversity options:

o Switch Diversity, which splits a customer trunk group between 2 geographically di-
verse switches

. IP Diversity, where a customer can use a second iQ Networking port to provide alter-
nate routing for their SIP Trunk services.

For local and Remote DID services, In-Switch Overflow Trunk allows traffic to route to mul-
tiple trunk groups that are located in the same switch. An In-switch Overflow Trunk is simi-
lar to a SuperTrunk; however traffic overflows from trunk group to trunk group, after the
lower order trunk groups are at capacity. A trunk group can overflow to as many as 10
other trunk groups as defined by the route plan.

For 8xx services specifically, customer can chose from a number of redundancy options
including:
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SIP Trunk SuperTrunks and SuperTrunk overflow can contain up to 10 trunk groups and
these trunk groups can be attached to any SBC within the SIP Trunk Platform. Super-
Trunks that carry 8XX calls must be ordered as part of the 8xx service. SuperTrunks that
will handle calls to TN and RDIDs can be set up in the SIP Trunk Section of the QControl
portal.

DTO can support terminating calls to 3 separate trunk groups in 3 separate switches (or a
single switch), with a final overflow to a 10 digit ANI. DTO supports overflow in the event
of a busy condition only

Busy Ring No Answer can cause calls to a TFN to route to a different destination if the
trunk group on which BRNA is set up is either a) busy or b) rings with no answer.
There can be up to four defined destinations for each 800 number.

SIP Trunk Supported Call Types

1) National Termination - Termination to direct dial NANP numbers within the 50
U.S. states (including AK and HI) and extended U.S. territories (PR/VI, Guam,
Midway) is supported.

2) International Termination - Termination to international direct dial numbers are
supported via existing connections in the Qwest ILD network.

3) 8XX Inbound - 8XX traffic is handed off to the customer in SIP format only. All
existing 8XX services are supported including Super Trunk and SIP REFER
(TnR).

4)  On-Net to On-Net (VolIP to VolIP) - Calls from a Qwest iQ user to other Qwest iQ
user and calls within a customers’ supported SIP Trunk service locations.

5)  VolP User to Off-net Local - Customer 2-way local calls that are not on-net will be
routed to the incumbent Local Exchange Carrier (LEC). These calls will be rout-
ed over local connections or via out of region partner.

6) N11 - N11 calls are terminated over local connections to the appropriate service
provider. Qwest shall support 411, 711 and 911.

7) Directory Assistance - Directory assistance (DA) is supported within the Qwest
network using Qwest existing DA platform. 8XX directory assistance will be sup-
ported in the same manner 8XX TDM service is supported.

8) Operator Services - Operator services calls are supported within the Qwest net-
work on the Qwest National Operator Services platform. There will be a charge
for operator services.

9) Remote DID - Off-net to On-net local calls are supported that come through in-
bound 1-way DID numbers. This local traffic is handed off to the Qwest customer
in VolP, SIP format.

Base Services
o Multiple PBX IP addresses

o Multiple PBX locations
. Customer Portal for Service Modifications

o Create/Delete a Route Label

o Change Route Label Trunk Selection Method
o Change 911 address for subscribers

o Change Subscriber COS

o Qwest Supported Packet Sizes
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o 10, 20 or 30.
Supported Protocols/Codecs
Qwest Supported Codecs

o G.711
o G.729A
o G.729AB

Owest FAX Support
. G.711 Fallback

° T.38

Qwest Supported DTMF Transport
. RFC2833

o Inband

. SIP INFO

iQ Integrated Access

Qwest iQ Integrated Access provides a simple solution that combines both voice and
data over the same circuit. Additional features are integrated into the product to assist
in running your business more efficiently. Competitively priced, Integrated Access al-
lows you to transition from standard telephone service to Voice over Internet Protocol
(VolP) without the need to replace your current telephony equipment. With dynamically
allocated voice bandwidth on demand, you have the opportunity to build a solid, stable
communications foundation that will grow with your expanding business needs and
provide the competitive edge to succeed in the marketplace.

Qwest iQ Integrated Access is provided over a T-1 circuit that can be used to transfer
data, access the Internet and have real-time, two-way voice calls via IP. It is designed
to meet the voice and data needs of single and multi-location businesses. You can
make off-net local toll, domestic long distance and international calls to end users on
the public switched telephone network (PSTN) as a low-cost option. Also available are
popular calling features like caller ID, voice mail and e-mail. Additionally, calls between
users on the Qwest® VolP network are at no additional charge, which is a powerful
feature that delivers savings on calls between your locations and your business part-
ners. Qwest delivers all of this as a robust nationwide offering, providing your business
with the tools and support for all of your communications needs.

Features

o Consolidation of multiple traffic types over the same circuit.

o Supports data speeds of 1.536 Mbps.

o Up to 46 Integrated Access voice lines available per T-1 circuit.

o Real-time dynamically allocated bandwidth between voice and data channels.
o Unlimited local and on-net calling.

o Customizable feature configurations to meet your daily needs.

o Termination to existing PBX or key system equipment.

o Selectable voice mail capabilities.

o Customer portal to manage hunt-group feature changes.
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PREMIUM VOIP SERVICES

iQ Unify
Qwest iQ Unify is a managed voice and data solution that combines Qwest iQ Integrated Ac-
cess with the IP PBX. It brings together local and long distance voice, data, firewall, and site-

to-site VPN in a single, affordable platform with an extensive feature set including messag-
ing, auto attendant, and conferencing.

Qwest iQ Unify provides subscribers with site-to-site VPN. Site-to-site VPN works in a hub
and spoke fashion to allow IPSec encrypted tunnels between Qwest iQ Unify sites via the IP
PBX. Upon customer request, either at initial installation or subsequent to initial installation,
Qwest will configure VPN tunnels with a single hub location and up to ten remote locations.
Also upon customer request, Qwest will provide a copy of the current configuration to the
customer or provide instructions to the customer for accessing to view the configuration.

Benefits/Features

o Qwest iQ Unify™ combines all of your customer’s local, long-distance and Internet
needs into one powerful, integrated and managed communications platform, giving
your customers a single source solution for voice, data, CPE, installation, support
and maintenance—all from one provider.

. Qwest iQ Unify provides small to medium size businesses with enterprise-class
features they require, including: unified messaging, auto attendant, and
conferencing.

. Qwest iQ Unify delivers rich, personalized messaging to the devices employees use,
from phones, PCs, or other devices.

o Customers benefit from comprehensive management to help their business run
smoothly and to give them freedom to focus on their goals, not their network.

. Easy to purchase with recurring monthly rates for service, equipment, and
management.

° Capital expenditures decreased with rental equipment.

. Unified Communications — stores different streams of communication such as emalil

and voice into a unified message store and is accessible from a variety of different
devices (for example Microsoft® Outlook® Integration).

° Auto Attendant - directs callers to the appropriate extensions or voice mailboxes.
Includes emergency alternate greeting(s).

° IP Handsets —plug and play.

o Unlimited local and included on-network calling.

. Value propositions include simplifying operations and cost savings backed by a
Service Level Agreement (SLA) for both voice and IP portions of service.

. Site-to-site VPN allows IPSec encrypted tunnels and direct access to the corporate
LAN by branch offices, business partners, and vendors.

. Site-to-site VPN is good for business with multiple partners, buyers, suppliers,
business locations or joint ventures looking to strengthen communications.

o A cost-effective communication solution that combines Internet and phone service

into one managed solution, so customers save big.
iQ Managed VolP

Qwest iQ Managed VolP -- an IP application that provides real-time, two-way voice capability
in IP over a broadband connection -- combines the two most-used tools of the business
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trade, the phone and computer/Internet, creating a single communications platform that de-
livers the best of both worlds. An outsourced and fully managed solution, Managed VoIP de-
livers converged technology that requires minimal capital expense, provides automatic soft-
ware updates, is highly scalable to accommodate growth and offers easy online administra-
tion and trouble ticketing.

If you frequently leave your desk or travel, you know that a missed call can mean a lost op-
portunity. Qwest’s VolP technology makes the world your office. With it you can manage in-
coming calls and voice mails with just a few computer clicks from any Internet connection.
You can route calls to follow you wherever you go. Additionally, you can set calling rules to
ensure you get priority calls. Non-priority calls will go to a “do not disturb” voice mail queue.
In short, you can become more productive, regardless of your physical location.

With Managed VolIP, you make local and long-distance phone calls using an Internet con-
nection. You can also make local, off-net domestic long-distance and off-net international
calls to end users on the public switched telephone network (PSTN). You get a choice of
packaged options customized to meet your specific needs and calling patterns. Managed
VolIP brings it all together, integrating your voice, video and data communications over a sin-
gle, reliable network service.

Features

Managed VolP has two package options, Managed VolP Office and Managed VolP Office
Enhanced -- a combination of local, long-distance, voice and office features -- to meet your
needs and calling patterns. The service also works with Qwest iQ Networking Internet Port.
Standout features include a/an:

. Personal online dashboard providing voice mail, call logging, find-me/follow-me
capabilities, contact manager and easy click-to-call functionality.

° Administration portal enabling online user setup, moves, adds and changes (MACs),
hunt/pick-up group configuration and online ticketing.

o Portal access via Microsoft® Outlook® integration providing unified messaging and
integrated e-mail and voice messaging capabilities.* *Requires Office Enhanced
package.

iQ Integrated Access

Qwest iQ Integrated Access provides a simple solution that combines both voice and data
over the same circuit. Additional features are integrated into the product to assist in running
your business more efficiently. Competitively priced, Integrated Access allows you to transi-
tion from standard telephone service to Voice over Internet Protocol (VolP) without the need
to replace your current telephony equipment. With dynamically allocated voice bandwidth on
demand, you have the opportunity to build a solid, stable communications foundation that will
grow with your expanding business needs and provide the competitive edge to succeed in
the marketplace.

Qwest iQ Integrated Access is provided over a T-1 circuit that can be used to transfer data,
access the Internet and have real-time, two-way voice calls via IP. It is designed to meet the
voice and data needs of single and multi-location businesses. You can make off-net local toll,
domestic long distance and international calls to end users on the public switched telephone
network (PSTN) as a low-cost option. Also available are popular calling features like caller
ID, voice mail and e-mail. Additionally, calls between users on the Qwest® VolP network are
at no additional charge, which is a powerful feature that delivers savings on calls between
your locations and your business partners. Qwest delivers all of this as a robust nationwide
offering, providing your business with the tools and support for all of your communications
needs.
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Features

Consolidation of multiple traffic types over the same circuit.

Supports data speeds of 1.536 Mbps.

Up to 46 Integrated Access voice lines available per T-1 circuit.

Real-time dynamically allocated bandwidth between voice and data channels.
Unlimited local and on-net calling.

Customizable feature configurations to meet your daily needs.

Termination to existing PBX or key system equipment.

Selectable voice mail capabilities.

Customer portal to manage hunt-group feature changes.

LONG DISTANCE SERVICES

Outbound Long Distance Service

TDM Long Distance
Long distance service is a fundamental component of any business and a key building

block in your virtual enterprise solution. Qwest Outbound Long Distance service
provides high-quality long-distance service over the Qwest fiber optic network as
part of a complete suite of communication tools available to meet your needs. Ex-
tend the reach of your virtual enterprise by connecting customers and employees
with Qwest Long Distance setrvice.

Qwest Outbound Long Distance service provides high-quality long-distance service over

the Qwest fiber optic network. Both switched and dedicated access is available for
connectivity to the Qwest network and public switched telephone network. Qwest
Outbound Long Distance service provides local access to the Qwest national net-
work via a local loop circuit using Qwest owned and operated facilities/third-party
provider facilities or via facilities customer arranges on its own (customer-provided
access). Actual bandwidth and speed of circuits can vary from 56/64 K or 1.544
Mbps up to one Gbps, depending upon your needs.

Features

100 percent of long-haul voice traffic on the Qwest multi-protocol label switching
(MPLS) backbone

Voice, virtual private network (VPN) and call routing capabilities provided by robust
and redundant service control point (SCP) pairs

Reliable switch architecture with intelligent network routing
Fraud monitoring

Flexible invoicing and contract options

Exceptional customer service

Qwest fiber network

Qwest Control®

IP Long Distance

Long distance service is a fundamental component of any business and a key building
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block in your company. Enhance your suite of Internet protocol (IP) telephony ser-
vices by connecting customers and employees with Qwest Long Distance. Qwest
IP Long service combine the cost effectiveness of voice over IP (VolP) with the
traditional accessibility of the public switched telephone network (PSTN). With IP
Long Distance service, you can extend your communications capability to include
domestic and international long distance outbound voice and inbound 8XX/toll-free
calls.

Qwest IP Long Distance service provides the ability to originate long distance calls to the

world wide PSTN and receive inbound 1 8XX toll free calls from the PSTN via
(session initiation protocol [SIP]) format. Whether used as a package or individual-
ly, IP Voice services is an integrated service platform that business customers rely
on for fast, accurate and cost-effective voice transport.

Features & Benefits

Outbound long distance from your domestic VolP network to Qwest for delivery to
the PSTN on the Qwest national network system.

Qwest’s national OC-192 IP backbone including IP multi-protocol label switching
(MPLS) between gateways provides and supports:

o Fast re-route capabilities when using Qwest IQ transport
o SIP signaling protocol
o G.711, G.729a and G.729ab CODEC support.

o Geographically diverse session border controllers (SBCs) for customer authen-
tication and firewall protection.

o Extensive domestic and international coverage (fixed and mobile) to over 250
international destinations.

o Flexible minutes of use pricing to domestic and international PSTN destinations
with the option for domestic tiered LATA-based pricing.

Benefits

Cost savings: With IP Long Distance service, you can realize the cost savings of
an IP-based network without the added costs of managing IP/TDM conversion.
Savings on other valuable IP Long Distance service includes:

Scalable, single-point-access through Qwest iQ Networking Internet Port or across
the peered public Internet for both voice and data, versus multiple TDM switch
trunks and a separate data connection

Ability to remove all TDM-based equipment and move instead to a full IP-based
platform for voice and data services — Competitive market-based pricing

Quality: Qwest’s IP voice infrastructure provides quality and service levels that are
comparable to traditional TDM service. Service comes with 24/7 network monitor-
ing and management to ensure near 100 percent network uptime and real-time
troubleshooting.

Reliability: The geographically redundant routing and physically diverse locations
for gateways and SBCs provide best in class network dependability.

Ease of use: IP Long Distance service features are similar to traditional long dis-
tance and toll free voice products and are simple and easy to understand.

Implementation process: A shorter provisioning cycle, particularly if connectivity is
in place.
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Inbound Long Distance Service (Toll Free Service)

Traditional Toll Free Service

Qwest Toll Free Service is a technologically advanced 8XX offering that provides a
complete set of routing features to effectively distribute and manage calls to contact
centers reducing your operational costs and maximizing the efficiency of your business
while providing quality service for your customers. Qwest Toll Free Service offers your
organization the advantages of leading technologies, customized to power your busi-
ness operations on our applications-aware network.

Qwest Toll Free Service is a competitively priced, full-featured service offering that helps
your business maintain close contact with your customers. Toll Free Service provides a
cost-effective way to facilitate pre-and post-sale customer contact, order taking, product
support and other key customer-service functions. In addition to the basic toll free ser-
vice that enables your customers to dial an 8XX number and connect to your business,
Qwest Domestic Toll Free Service offers a powerful set of enhanced features that allow
you to tailor the service to your needs.

Features

. Custom pricing plans with a variety of origination, routing and termination fea-
tures

. International toll free origination

° Seamless integration with other Qwest voice and IP products

. 24 x 7 customer support

o Comprehensive service level agreements

. Integrated billing and custom reporting capabilities

° Tailored call coverage

. Payphone blocking

. Project account codes (PACs)

° Transfer and release (TnR)

° Dialed number identification service (DNIS) delivery

. Real time automatic number identification (ANI) delivery

. Linking features

° Ring-to level billing

. Extensive routing features:

o Time-of-day, day-of-week and holiday routing

o Geographic routing ( originating number plan area (NPA), NPA-NXX or 10-
digit automatic number identification (ANI), state or LATA of caller)

GeoPlus routing (customized geo-coded routing)

Percentage-allocation routing

Direct termination overflow (DTO) routing

SuperTrunk (DTO) routing

In-switch OverflowTrunk (DTO) routing

Busy ring-no-answer (BRNA) routing

Alternate call plan routing

. Web-based configuration management tool allows you to modify and schedule

o O O O O O O
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changes to many existing call plan features (Qwest Control®).

IP Toll Free Service

Toll free service is a fundamental component of any business and a key building block in
your company. Enhance your suite of IP telephony services by connecting customers
and employees with Qwest Toll Free service. Qwest IP Toll Free service combines the
cost effectiveness of VolP with the traditional accessibility of the PSTN. With IP Toll Free
service, you can extend your communications capability to include domestic and interna-
tional inbound 8XX/toll free calls.

IP Toll Free service provides the ability to originate long distance calls to the world wide
PSTN and receive inbound 1 8XX toll free calls from the PSTN via SIP format. Whether
used as a package or individually, IP Voice services is an integrated service platform
that business customers rely on for fast, accurate and cost-effective voice transport.

Features & Benefits

. Inbound 1-8XX calls routed to your domestic United States VolP Network via SIP
signaling and RTP Media Stream. Calls are supported across the Qwest's OC-
192 IP back bone national network including IP multi-protocol label switching
(MPLS) between gateways supporting o G.711 G.729A and G.729AB CODEC
support

. Support for Enhanced Toll Free features including:

o Origination Features
Tailored Call Coverage
Shared Carrier Arrangement
o Routing Features
Day-of-Week Routing
Day-of-Year (Holiday) Routing
Time-of-Day Routing
Geographical Routing
GeoPlus Routing
Percentage-Allocation Routing
o Overflow Features
Busy Ring-No-Answer (BRNA) Routing
Direct Termination Overflow (DTO Overflow) Routing
In-Switch OverflowTrunk (Overflow) Routing
SuperTrunk (Overflow) Routing
o Call Information Features
Dialed Number Identification Service (DNIS) Delivery
Real-Time Automatic Number Identification (ANI) Delivery
o o Additional Features
Alternate Call Plan Routing
Payphone Blocking

. Toll-free directory assistance

. Nationwide and Canadian coverage, including the extended areas of Hawaii and
Alaska

o Easy 8XX monitoring and maintenance through Qwest Control®, an online cus-

tomer-managed system management tool that can make online changes for en-
hanced services

Exhibit D to Amendment One
Exhibit C. Descriptions, Rates To DIR, Prices for direct sales transactions and
related telecommunications fees and surcharges for Awarded Services Cc.17



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

. Flexible minutes of use pricing to domestic and international PSTN destinations
with the option for domestic tiered LATA-based pricing.

Qwest EZ Route

EZ Route is a network-based, self-help, interactive voice response (IVR) application that
provides contact-center functionality (menu routing, database routing and links to custom
applications) to businesses of all sizes. With EZ Route you can answer calls, provide mes-
sages and announcements and support call routing to live agents or other IVR applications
through a menu-driven interface.

You can quickly and easily develop a voice menu and routing scheme via a Web-based
graphical user interface (GUI). This includes assigning toll-free numbers and transfer-to
numbers for routing. You can record your own announcements over the phone or upload
professionally recorded audio files using the Web-based GUI. Upload your own routing ta-
bles and modify them as frequently as you like.

Features

° Select from touch-tone menu and/or speech-recognition menu including “press or
say ‘1’ speech recognition.”

° Extensive routing options:

o Time-of-day, day-of-week and holiday routing directs calls to specific contacts
based on the routing schedules you define.

o Geographic routing based on caller area code + prefix and 10-digit number.

o Database routing to transfer calls and provide announcements based on caller
entered digits (CEDs), automatic number identification (ANI) and dialed number
identification service (DNIS) information stored on your database.

o Percent allocation shares call traffic on a percentage basis to multiple phone
numbers, area codes, prefixes or 10-digit networks.

° Busy ring/no answer overflow (customers can default route to another
POTS/VNS/8XX if the primary destination is busy.
° Comprehensive, Web-enabled IVR application wizard allows you to:

o Build call flows, menus and route calls in real time.

o View on-screen diagrams that show call flow progress with announcement,
menu and transfer points.

o Build user-defined menu levels—choose from up to nine menu levels and nine
menu options per level.

o Remotely record and upload voice prompts in real-time.
o Change routing options in real time to handle call traffic spikes.
o Access Web-based reports that contain current IVR call center traffic data.
o Dynamically assign toll-free number to application.
o Get near real-time and historical call-activity reporting.
o Access online documentation and help desk.
. Go to node (enables your call to route from one EZ Route application to another).
. Busy/no answer messages and customizable hold music (you can upload your
own hold music to play while calls are being bridged).
. Integration with Qwest Hosted IVR applications (application module redirect).
. Applications with routine responses can utilize the integrated text-to-speech fea-
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tures for menus and responses.

. Scalable — unlimited availability of ports to provide callers with access during
peak calling periods.
. Reliability created by Qwest’s fully-redundant geographically-dispersed network.
o Pricing based on the number of calls made.
o Disaster recovery:
o In the case of a natural disaster or unforeseen event, you can modify your call

routing. Send calls to your employees’ home phone numbers or mobile phones
anywhere or at any time. As environmental or business conditions change, you
can redistribute calls to alternative agents or sites through the administration in-
terface. This keeps your business viable even during an emergency.

o This availability is vital in a natural disaster, snowstorm or local network outage
when calls need to be re-routed to alternate agents or contact centers quickly.

PREMIUM LONG DISTANCE SERVICES

Hosted IVR

Qwest’'s Hosted IVR enables any combination of touch-tone and speech recognition applica-
tion capabilities to match your customer’s preferences. Many customers want to communi-
cate with your business 24/7. Qwest understands this and the need for disaster recovery ca-
pabilities to ensure that expectation is met. The inbound call, either local or 8XX, is routed to
the Qwest Hosted IVR platform. Based on the application design, the call is answered via
touch-tone or speech-recognition menu. The information request is then routed, via secure
network, to the appropriate Web application server for response to the request. If the caller
needs to speak with a live agent, and the application uses the Qwest’'s ACD Connect auto-
matic call distribution services, the call is then routed to the customer’'s ACD.

Features
. Network carrier options:
o Toll-free services from Qwest, AT&T® Sprint® and Verizon®.
o Local access from regional carriers.
o Caller interface options:
o Touch-tone.
o Speech recognition utilizing the Nuance Communications product suite.
o Multi-lingual: American English, American Spanish, Canadian French with
other languages available upon request.
. System integration:
o Industry standard databases and customer relationship management (CRM)
systems.
o Intelligent call routing and queuing. CTI with Cisco®, Genesys®, Avaya®,
and Nortel®.
. Application development:
o Custom development access to VXML 2.x development interface and a de-
velopment portal.
o Quick deployment of Qwest’s ready-to-use applications for self-help applica-
tions such as store locators, financial status, account updates and PIN re-
sets.
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o Text-to-speech application supports caller requests that require routine an-
swers—like questions about account numbers, addresses and status of or-
ders.

. Reporting: Web-accessible, customizable reports provide in-depth transaction detail.
. Flexibility:
o Utilize the capabilities of Qwest® Hosted IVR, independent of carrier. Any of

the leading carriers’ 8XX services or local lines can be used to connect call-
ers to Hosted IVR applications.

o Host the application in Qwest’s hosting centers, in your location, or at a host-
ing center of your choice.

Use your existing server infrastructure or rely on Qwest’s hosting services.

Qwest or a Qwest partner can develop the applications or you can use your
own development team.

o Purchase Qwest Hosted IVR based on the number of ports or minutes of use
you need to reflect changes in seasonal calling patterns.
o Eliminate costly capital expenditures required to augment your network in or-

der to satisfy seasonal peaks and valleys. Qwest Hosted IVR can increase
access capacity based on call volume.

Qwest Notify

Qwest Notify delivers a robust, multi-channel communications solution that gives companies
the power to easily deliver notifications to large or small groups of people by voice, email,
text message or fax. Qwest Notify makes it fast, easy and cost effective to send messages
that enable businesses to connect with their customers.

As a hosted solution, the Qwest portfolio is highly scalable, enabling rapid delivery of priority
messages. Scalable capacity to support millions of multi-channel communications a day with
no hardware or software to buy, and there are no capital expenses.

Qwest Notify delivers the following:

° On-demand, hosted solution with no required capital expenditures

. Robust platform and services features that support voice, email, SMS and fax
. Access via a self-service portal or API integration into your systems

. Detailed reporting for program analysis and efficiency optimization

The State can do the following with Qwest Notify:

° Build customer satisfaction through interactive communications
o Improve efficiencies and reduce costs within contact centers

. Automate internal and external communications

. Enhance customer loyalty and decrease account attrition

On Demand IVR

On Demand IVR is a browser accessible product that creates and manages call automation
applications. The product is based upon Software as a Service (SaaS) design principles. The
overall benefits of SaaS products include the following:

o Low Up Front Costs (Set Up Fee)

o No hardware/software maintenance costs
. Highly scalable, high capacity

) No IT support required

C.20

Exhibit D to Amendment One
TEX-AN NG Communications Technology Services Agreement



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

. System administration is accessible from any Internet enabled PC or device affording
easy management access.
o Pay-as-used pricing

Features and Functions:

The monthly subscription provides the access to the http://ondemand-ivr.qwest.com/ and the
associated portal. Inside of the site are all of the elements needed to create and manage the
applications or Sites (Note: Site is the term used in On Demand IVR environment for applica-
tions.)

When a subscriber logs in they see the following headings and tabs:

. Home: The page that gives the subscriber visibility to all of the Sites (applications)
that are currently available, the telephone numbers currently active, today’s calls,
and Voice Mail messages.

. Voice Mail: The page that includes the detail on calls that have left messages and
the administrative interface for determining how the business wants their voice mail
delivered e.g. e-mails to a shared service department mail box.

° Site Builder: The toolkit that includes the Voice Pages that enable the application
developer the ability to create and manage Sites.

° Reporting: The page that shows the 4 reporting options for gaining information on
how the various Sites (applications) are performing.

o Account: The page where the system administrator establishes both system and Site
specific parameters.

o Telephone Numbers: The numbers that have been activated and are either assigned
to a Site or are available. (Telephone number options are described later in the
document.)

. Get Support: The button that provides contact information for the customer to contact

Qwest’s Contact Center Solutions Business Application Help Desk. It also provides
access to a Knowledge Base and Training library with extensive documentation and
information on how to build tune, trouble-shoot, and modify the On Demand IVR
Sites (applications).

Q Routing

Q Routing is a Qwest network-hosted contact center service that provides your enterprise
with a virtual contact center operation without the complex integration of multiple premises-
based platforms. Q Routing uses the Qwest network to route calls utilizing direct network-to-
agent skills-based routing, based on your business rules, without requiring premises-based
equipment.

Q Routing can be customized to adapt to the business needs of your enterprise to manage
inbound, outbound, e-mail and Web-based transactions through Q Routing’s universal queu-
ing and reporting capabilities. Q Routing can route calls to any agent, anywhere; whether
you are using Centrex, private branch exchange (PBX), analog, ISDN, plain old telephone
service (POTS), cellular, voice over IP (VolP) or PC desktop phones, working in the office or
at home. With Q Routing’s virtual contact center capabilities, agents can be centralized or
widely dispersed and can be configured to support even the largest of agent populations

Benefits
Through the virtual contact-center capabilities, an enterprise has the opportunity to:

. Reduce average handle times with network CTI
. Reduce queue times and load-balance with queuing in the cloud
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. Distribute calls to any agent anywhere, thus potentially supporting an increase in call
volume while leaving agent headcount flat

) Mitigate the risk of buying premises technology that could soon be outdated or
outgrown

Comparatively, other PBX/automatic call distributor (ACD) vendors require multiple platforms
to serve multiple locations. With Q Routing®, multiple locations can be served from a single
platform, providing superb economies of scale as well as ubiquitous management and re-
porting across all locations

Features

Q Routing, with the reliability of the Qwest® network, provides the state-of-the-art capabili-
ties required for the most sophisticated contact center operations including:

. Network, skills-based business rules routing
. CTI, SoftPhone and agent screen pops
o Centralized administration, management and reporting
. Voice, e-mail and Web-based transactions
. VoIP support
° Disaster recovery for business continuity
Qwest Q Routing is a network-hosted contact center that is available to business customers
nationwide
INTERNET SERVICES

Qwest iQ Networking Internet Port

Qwest iQ® Networking Internet Port service is a crucial element in creating a virtual enterprise by
delivering a high-speed, reliable and scalable Internet access service. You can maintain cost-
effective communications with your branch offices and mobile employees quickly and easily by using
Qwest to access the Internet.

Qwest iQ Networking Internet Port is scalable and customized to your needs -- tapping the full capa-
bility of the Internet by combining value-add services such as e-mail and Web hosting to meet your
business needs, e.g., multi-media streaming, e-commerce and application hosting.

Qwest iQ Networking Internet Port is a reliable and dedicated Internet access service over the ad-
vanced Qwest OC-192 Internet protocol (IP) network, one of the most sophisticated networks avail-
able. It offers an exceptional service level agreement (SLA) and some of the highest customer ac-
cess speeds in the industry today. Additional services can be used with Internet Port: security ser-
vices, integrated customer premises equipment (CPE) solutions, international connectivity, Integrat-
ed Management Services, Qwest Control, the Web-based management and reporting portal and
much more.

Features

. 0C-192 IP network

. Extensive peering arrangements

. Multi-protocol label switching (MPLS) fast reroute and core redundancy
. Comprehensive SLA

. Flat-rate and usage-sensitive billing
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. Qwest Control Web-based customer portal
. Best-of-breed Internet network partners around the world

Auxiliary Services

There are multiple supporting services that a Qwest iQ Networking Internet Port customer may
be interested in or request, as follows:

. VPN Extensions use IPSec (a secure protocol to build tunnels) to connect remote
locations to the customer’s private Qwest MPLS VPN. The customer may use existing
third party Internet connectivity for the extension site.

. E-mail boxes, mail bagging, mail relay, news feeds, border gateway protocol (BGP)
routing, IP addressing, network time service, domain name services (DNS), and Web-
based customer portals (Qwest Control® and QwestSource®).

PRICING TABLES ATTACHED

— End of Exhibit C —
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Exhibit D. Performance Management
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Article 1. Introduction.

The purpose of Exhibit D is to comprehensively address the agreed-upon Performance
Management for delivery of awarded Services and non-operational contract management
obligations.

Article 2. Performance Management Contractual Principles.

Exhibit D Performance Management addresses the following principles:
(@) Credit Assessments.

(1) The Vendor will perform its Services as specified in the CTSA. This expectation
is reasonable, within normally acceptable business practices, and in the best
interests of the State and the Customers.

(2) DIR has chosen to address a majority of the risks related to Vendor perfor-
mance through the assessment of Credits against Rates To DIR and Prices for
Services. The Credits provisions described below are negotiated based on
Vendor's Response to the RFO. The following provisions form the basis for as-
sessing Credits:

(A) If the Vendor does not fulfill its Services as specified under the CTSA,
DIR and the Customers will be damaged;

(B) Establishing the precise amount or value of such damage would be diffi-
cult to quantify;

(C) Except as otherwise provided in the CTSA, Credits will start to accumu-
late immediately following the end of the Service billing period in which
an applicable SLA was not met; notice of a Deficiency may be communi-
cated in one of three ways: Vendor reports the Deficiency in its monthly
SLA Non-compliance Report, Exhibit E, Attachment E-5 hereto; DIR noti-
fies the Vendor of such Deficiency based on its independent information;
or, the affected Customer notifies DIR and the Vendor of such Deficiency
based on its experience with the Service.

(3) In all instances in which the delay or failure to perform is caused by a Force
Majeure Event or other event which excused performance under the terms of
the CTSA, Credits will not be assessed, and the calculation of performance will
be adjusted for the periods of delay caused by such Force Majeure Event or
excused under the terms of the CTSA.

(b) Service Level Agreements.
() Vendor will comply with the performance criteria outlined in this Exhibit D.

(2) For each Service, Vendor and DIR have agreed on acceptable SLAs and ac-
ceptable Credits associated with failure to deliver on each SLA, as set forth in
Attachment D-1. DIR and the Vendor will review all of the SLAs on an annual
basis.

(3) All proposed plans and mechanisms to be used for reporting shall be subject to
approval by DIR and all approved SLAs will be governed by the Exhibit B
Terms and Conditions, as well as any special provisions agreed upon by DIR,
Customer and the Vendor with respect to each SLA and/or TEX-AN NG Cus-
tomer Services Agreement.

(c) DIR Credits.
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(d)

(e)

()

(1) Each failure of the Vendor to comply with non-operational contract manage-
ment obligations under the CTSA may be deemed a Deficiency by DIR. By way
of example, and not as a limitation, the Parties agree that the following acts are
Deficiencies: failure to timely submit Plans and Reports as required by the
CTSA. For each Deficiency, after notice and an opportunity to cure, in accord-
ance with Exhibit B, Section 11.02 (b) of the CTSA, DIR may assess a remedy
as set forth in Exhibit B, Section 11.02 (d) of the CTSA, one of which is the as-
sessment of a DIR Credit against the Vendor. The Parties agree that in every
instance in which DIR chooses to assess a DIR Credit, the amount shall not
exceed $500 per day per Deficiency.

(2) Due dates for the Initial Drafts and Final Drafts of the Management Plans are
specified in Exhibit F Plans.

Service Instance Performance.

The Vendor will measure SLAs per Service as defined below, and report on perfor-
mance as described in Exhibit E Reporting.

Per Service, as applicable:
(1) Mean Time to Repair
(2) Service Availability
(3) Latency
(4) Packet Delivery rate
(5) Jitter
(6) Chronic Outage

Reports.

Tailored remedies as described in Exhibit B, Section 11.02, may be used by DIR if
the Vendor fails to produce and submit all required reports according to the schedule
provided in Attachment E-1 Reports Schedule. Vendor will not be liable for any fail-
ure or delay in performing its obligations under this Section if such failure or delay is
due to Force Majeure Events. Additional reporting may be required by DIR in ac-
cordance with Exhibit E Reporting.

Reporting on Performance Management

All plans and mechanisms to be used for reporting shall be subject to approval by
DIR.

Article 3. Methodology for Updating Associated Attachment D-1.

Attachment D-1 sets forth the actual SLAs per Service and as related to Vendor business
functions.

(& Recommendations.

Either DIR or Vendor may submit to the other Party a recommendation for changes
to Attachment D-1. Such recommendation will be in writing and will

(1) Specifically identify the portion or portions of Attachment D-1 to be changed,

(2) Include the specific information to be changed and/or descriptions to be altered
in Attachment D-1, and

(3) Identify the reasons for the proposal and anticipated revenue impact from the
change or repercussions for failure to adopt the change. A copy of the recom-
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mendation will be provided to DIR and the Vendor. The parties will use elec-
tronic communications to submit, review and implement changes to Attachment
D-1. Attachment D-1 changes shall be provided to Customers via the Vendor’s
webpage and TEX-AN NG webpage.

(b) Review and Input.

(1) DIR will determine whether input on the recommendation from other Customers
is appropriate, and will promptly circulate the recommendation to those identi-
fied. If DIR does request input from any Customer, DIR will require any input to
be provided in writing and submitted within a specified period of time, not to ex-
ceed 10 Business Days from the date of the recommendation.

(2) DIR and Vendor will each receive a copy of the written input from the Custom-
ers, if applicable. The Party making the recommendation may propose adjust-
ments to the recommendation to address any input of the Customers.

(c) Approval.

If DIR and Vendor agree upon the recommendation, the Parties will execute a revi-
sion to Attachment D-1, as applicable, which will be effective when signed by author-
ized representatives of both DIR and Vendor. The revised Attachment D-1 will be
posted in a location agreed to by Vendor and DIR. Revisions may be in the form of
electronic records of the new SLAs for changes to Attachment D-1. Vendor shall up-
date its webpage accessible to Customers immediately to have the revised portions
of the Attachment available to Customers as soon as possible.

(d) Appeal.

If the DIR and Vendor cannot agree on a recommendation, the recommendation may
be submitted to the Executive Steering Committee for resolution.

Article 4. Documents Referenced in Exhibit D Performance Management.

Section 4.01 Attachments to Exhibit D.
Attachment D-1 is associated with Exhibit D Performance Management.

Section 4.02 Exhibit D Associated Plans and Timelines.
No plans and timelines are associated with Exhibit D Performance Management.

Section 4.03 Other Referenced Documents in Exhibit D
The following documents have been referenced in Exhibit D Performance Management:

Other Referenced Documents in Exhibit D Description and Contents
Exhibit E Reporting Comprehensively addresses reporting requirements.
Exhibit F Plans Comprehensively addresses Management Plans.

Attachment D-1. Tables reflecting SLAs per Service Awarded.

The tables in Attachment D-1 set forth the actual SLAs per Service and as related to Vendor busi-
ness functions.

— End of Exhibit D —
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Exhibit E. Reporting

Contents of Exhibit E Reporting follow:
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Article 1. Introduction.

@
(b)

The purpose of Exhibit E Reporting is to comprehensively address agreed-upon re-
porting requirements for the CTSA.

Exhibit E Reporting provides the following:
(1) Reporting Contractual Principles
(A) General Reporting Principles
(B) Ad hoc Reporting
(2) Frequency of reports
(3) Methodology for Updating Reporting Requirements

Article 2. Reporting Contractual Principles.

Exhibit E Reporting addresses the following contractual principles:

Section 2.01 General Reporting.

@)
(b)

(©)

(d)

(e)

()

()]

The Vendor will provide routine and ad hoc reporting as required in a form and for-
mat approved by DIR.

DIR has the option of requesting special analyses, reports, and reviews from the
Vendor. Examples include ad hoc system engineering analyses and project-specific
reports. Such requests will be limited in number and scope through a process creat-
ed by DIR and Vendor management so that they are not open-ended or an undue
burden on the Vendor.

DIR may use staff or contractors, including third-party auditing contractors and third-
party Independent Verification and Validation contractors to review reports provided
by the Vendor. DIR will ensure that any person or third-party company granted ac-
cess to Vendor information handles such information securely and appropriately.

The costs of assembling, reporting, and explaining data to DIR is on the Vendor. If
practicable, reports will be designed with the flexibility to be readily modified as func-
tional and reporting requirements change.

The format and media type for each report will be determined in cooperation between
DIR and the Vendor. Vendor will provide access to data in a raw format wherever
possible and agreed to by both Parties.

Vendor may disclose certain financial and confidential information to DIR and such
information shall be subject to the Confidential provisions of the CTSA and in certain
instances a Non Disclosure Agreement may be required.

Vendor will provide a real-time, web accessible reporting dashboard. Vendor will
consult with DIR to establish the final content of the dashboard. In addition to the
Web-based reporting dashboard, the Vendor will provide regular, scheduled reports,
as identified below and further described in the RFO, including:

(1) Infrastructure Change/Release Management Reports, RFO Section 4.3.2.1.B
(2) After Action Reports, RFO Sections 3.5.B.3.a and 4.3.2.1.D

(3) Trouble Ticket Report, RFO Section 3.5.B.3.b

(4) Trouble Ticket Aging Report by Customer, RFO Section 4.5.3.1.A

(5) SLA Non-Compliance Report, RFO Section 4.5.3.1.B

(6) Local Services Sales Report, RFO Section 4.5.3.1.C

Exhibit F to Amendment One
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()
(8)
(9)
(10)
(11)
(12)

(13)
(14)

(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)

(26)

SOHO-SalesRepoert RFO-—Section—4-5-3:1-B—NOT APPLICABLE TO THIS
CONTRACT

Number not assigned

Marketing Report, RFO Section 4.5.3.1.F

Weekly Electronic Status Report, RFO Section 4.7.3.1
Status for Projects by Customer Report, RFO Section 4.7.3.2

HUB Subcontractor Report, Contract Exhibit I, HUB Subcontracting Plan and
RFO Section 2.2.1.4.

Direct Sales Transactions Reports, Contract Front End, Article 5

APPLICABLE TO THIS CONTRACT

Seeurity-ncident reports{RFO-Section-3-6-1-B-9) NOT APPLICABLE TO THIS
CONTRACT

APPLICABLE TO THIS CONTRACT

CABLE TO THIS CONTRACT

NOT APPLICABLE TO THIS CONTRACT

Ad-hoereportsinetwork-maps{(RFO-Section-3-6-2.8-5) NOT APPLICABLE TO
THIS CONTRACT

CPTProgress—&Status—Report{RFO-Section-3-6-4-B-4 NOT APPLICABLE
TO THIS CONTRACT

CPTExploitationReport {RFO-—Section—3-6-4-B-11) NOT APPLICABLE TO
THIS CONTRACT

CPTFindings—Report{(RFO-Section—3-6-4-B-18)—and NOT APPLICABLE TO
THIS CONTRACT

NOT APPLICABLE TO THIS CONTRACT

Section 2.02 Ad Hoc Reporting.

(@ DIR may examine any work, process, procedure, and/or Service produced by the
Vendor under the CTSA.

(b) DIR will observe and gather data from all governance processes that determine Ser-
vices to be performed by the Vendor. This includes:

1)

Visibility into governance processes in which DIR does not directly participate;
and/or

E.4
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(2) Governance processes internal to the Vendor and governance processes
through which Services are negotiated with, approved by, and monitored by
Customers shall be reasonably provided by the Vendor.

(3) The Vendor will catalog and maintain all mutually agreed to documentation that
is associated with performing Services under the CTSA in an electronic docu-
ment repository. This does not include access to notes of individual Vendor
staff members, such as meeting notes or status reports to Vendor manage-
ment.

(4) Vendor will provide upon DIR request an electronic copy of any document de-
veloped as part of performing Services under the CTSA, including documents
that are considered working papers, drafts, or non-deliverable products. Exam-
ples include architecture documents, Project notes, and Project artifacts.

Section 2.03 Reporting Timelines.

(@) The Vendor will provide regular, scheduled reports according to Attachment E-1 Re-
ports Schedule.

(b) DIR may assess tailored remedies, as allowed under Exhibit B, Terms and Condi-
tions, Section 11.02 if the Vendor fails to produce and submit all required reports ac-
cording to the schedule provided in this Exhibit.

Article 3. Frequency of Reports.

Vendor will provide specific, regular reports as identified in this Exhibit.

Article 4. Methodology for Updating Reporting Requirements.

The parties shall use the contract amendment process described in Section 7.01 Amend-
ments and Modifications, of Exhibit B Terms and Conditions, to document changes to this
Exhibit.

Article 5. Documents Referenced in Exhibit E Reporting.

Section 5.01 Attachments to Exhibit E.
Attachment E-1 Reports Schedule is associated with Exhibit E Reporting.

Section 5.02 Exhibit E Associated Plans and Timelines.
No plans and timelines are associated with Exhibit E Reporting.

Section 5.03 Other Referenced Documents in Exhibit E.
The following documents have been referenced in Exhibit E Reporting:

Other Referenced Documents in Appendix E Description and Contents

Exhibit F Plans Comprehensively addresses Management Plans for
CTSA.

Exhibit F to Amendment One
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Attachment E-1. Reports Schedule.

Reports are required as circumstances warrant as more particularly described in the RFO,
unless the frequency is indicated below:

E-1
E-2
E-3
E-4
E-5
E-6
E-7

E-8
E-9
E-10
E-11
E-12

E-13
E-14

E-15

E-16

E-17

E-18

E-19

E-20

E-21

E-22

E-23

E-24

E-25

Infrastructure Change/Release Management Reports, RFO Section 4.3.2.1.B
After Action Reports, RFO Sections 3.5.B.3.a and 4.3.2.1.D

Trouble Ticket Report, RFO Section 3.5.B.3.b

Trouble Ticket Aging Report by Customer, RFO Section 4.5.3.1.A

SLA Non-Compliance Report, RFO Section 4.5.3.1.B

Local services Sales Report, RFO Section 4.5.3.1.C

SOHO-SalesReport RFO-Section4-5-3-1-B NOT APPLICABLE TO THIS CON-
TRACT

Number not assigned

Marketing Report, RFO Section 4.5.3.1.F

Weekly Electronic Status Report, RFO Section 4.7.3.1
Status for Projects by Customer Report, RFO Section 4.7.3.2

HUB Subcontractor Report, CTSA Exhibit I, HUB Subcontracting Plan and RFO
Section 2.2.1.4.

Direct Sales Transactions Reports, Contract Front End, Article 5

APPLICABLE TO THIS CONTRACT

Seeurity-tncident-Reports(RFO-Seetion-3.6.1.8.9) NOT APPLICABLE TO THIS
CONTRACT

APPLICABLE TO THIS CONTRACT

Ad-hoc reports/network maps (RFO-Section-3.6.2.B.5) NOT APPLICABLE TO
THIS CONTRACT

CPRT Progress-&-Status-Repert (RFO-Section-3-6-4-B-7) NOT APPLICABLE TO
THIS CONTRACT

CPTExploitation Repert(RFO-Section-3.6-4-B-11) NOT APPLICABLE TO THIS
CONTRACT

CPT Findings-Report(RFO-Section-3.6.4-8.18),-and NOT APPLICABLE TO THIS
CONTRACT

E.6
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E-26 ptions—and—Outstanding—\Vulnerab
NOT APPLICABLE TO THIS CONTRACT

— End of Exhibit E —
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Exhibit F. Plans

Contents of Exhibit F Plans follow:

Y o L= I [ 1o Yo [ Tox 1 o o USRI F-3
Article 2. Contractual PriNCIPIES. ....uuiiiiie et e e e e e e e e e e e e e e nnnes F-3
Article 3. Methodology for Updating Associated Plans. ...........oocccieveeieiiiicciiieieee e F-4
Article 4. Documents Referenced in EXhibit F. ... F-4
Attachments F-1 through F-21. ........ooo et e e e F-8
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Article 1. Introduction.

The purpose of Exhibit F Plans is to comprehensively address agreed-upon CTSA Man-
agement Plans.

Article 2. Contractual Principles.

Exhibit F Plans addresses the following principles:
(@) The Vendor is responsible for Services delivered under the CTSA.
(b) The Vendor shall demonstrate strong project management practices.

(c) The Vendor shall create, maintain, implement, and update management plans in ac-
cordance with this Exhibit.

(d) Initial and final drafts of the management plans are to be submitted to DIR for ap-
proval within the timeframes specified in Table 2 of Section 4.02, Plans and Time-
lines Associated with Exhibit F.

(e) The Vendor will provide updated management plans annually or as requested by
DIR.

() The Management Plans, which were included in Vendor's Response to the RFO and
have been negotiated for incorporation into the CTSA, include:

(1) Network to Network Interface (NNI) Plan, RFO Section 3.1.1.1.C
(2) Capacity Management Plan, RFO Section 3.1.1.1.D
(3) Security Disaster Recovery/Business Continuity Plan, RFO Section 3.6.C

(4) NocCimplementationPlanRFO-Section-3-+B-1-NOT APPLICABLE TO THIS
CONTRACT

(5) NocManagementPlan, RFO-Section-3-7/B-2-NOT APPLICABLE TO THIS
CONTRACT

©6) : . ,
3:6-4-B-3 NOT APPLICABLE TO THIS CONTRACT

(7) Service Delivery Implementation Plan, RFO Section 4.1.1.1
(8) Marketing Plan, RFO Section 4.1.1.1.1
(9) Service Delivery Management Plan, RFO Section 4.1.2.1
(10) Order Process Implementation Plan, RFO Section 4.2.1.1
(11) Order Process Management Plan, RFO Section 4.2.2.1
(12) Change Management Implementation Plan, RFO Section 4.3.1.2
(13) Change Management Plan, RFO Section 4.3.2.1
(14) Inventory Management Implementation Plan, RFO Section 4.4.1.1
(15) Ongoing Inventory Management Plan, RFO Section 4.4.2.1
(16) Help Desk Implementation Plan, RFO Section 4.5.1.1
(17) Ongoing Help Desk Management Plan, RFO Section 4.5.2.1
(18) Billing Plan, RFO Section 4.6.2
(19) Program Management Plan, RFO Section 4.7.1.
(20) Ongoing Program Management Plan, RFO Section 4.7.2., and

Exhibit G. Insurance G.3
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(21) Disentanglement Plan, Exhibit B Terms and Conditions, Section 11.06.

Article 3. Methodology for Updating Associated Plans.

Section 3.01 Recommendations.

Either DIR or Vendor may submit to the other Party a recommendation for changes or ad-
ditions to Plans. Such recommendation will be in writing and will:

(a) Specifically identify the portion or portions of the Plan to be changed,
(b) Include the specific language to accomplish the proposed change, and

(c) Identify the reasons for the proposal and anticipated improvements from the change
or repercussions for failure to adopt the change. A copy of the recommendation will
be provided to DIR and the Vendor.

Section 3.02 Review and Input.

DIR will determine whether input on the recommendation from any other Customers is ap-
propriate, and will promptly circulate the recommendation to those identified. If DIR does
request input from any other Customers, DIR will require any input to be provided in writing
and submitted within a specified period of time, not to exceed 60 Business Days from the
date of the recommendation.

DIR and Vendor will each receive a copy of the written input from the other Customers, if
applicable. The Party making the recommendation may propose adjustments to the rec-
ommendation to address any input of the other Customers.

Section 3.03 Approval.

If DIR and Vendor agree upon the recommendation, the Parties will execute a revision to
the Plan, as applicable, which will be effective when signed by authorized representatives
of both DIR and Vendor and the revised Plan will be posted in a location agreed to by
Vendor and DIR.

An approved Plan revision resulting in a substantial change to CTSA operations may trig-
ger a formal amendment process.
Section 3.04 Appeal.

If the DIR and Vendor cannot agree on a recommendation, the recommendation may be
submitted to the Executive Steering Committee for resolution.

Article 4. Documents Referenced in Exhibit F Plans.

Section 4.01 Attachments to Exhibit F.

Once accepted by DIR, the final version of the following attachments will be incorporated
as part of Exhibit F Plans:

Attachments to Exhibit F Description and Contents

Attachment F-1 Network to Network Interface Plan | Per Section 3.1.1.1.C of the RFO and as
negotiated between the Parties.

Attachment F-2 Capacity Management Plan Per Section 3.1.1.1.D of the RFO as negotiated
between the Parties.

G.4 TEX-AN NG Communications Technology Services Agreement
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Attachments to Exhibit F

Description and Contents

Attachment F-3 Security Disaster
Recovery/Business Continuity Plan

Per Section 3.6.C of the RFO, as negotiated
between the Parties

NOT
APPLICABLE TO THIS CONTRACT

betweenthe Parties:

NOT AP-
PLICABLE TO THIS CONTRACT

NOT APPLICABLE TO
THIS CONTRACT

Attachment F-7 Service Delivery Implementation
Plan

Per Section 4.1.1.1 of the RFO as negotiated
between the Parties.

Attachment F-8 Marketing Plan

Per Section 4.1.1.1.1 of the RFO as negotiated
between the Parties.

Attachment F-9 Service Delivery Management
Plan

Per Section 4.1.2.1 of the RFO as negotiated
between the Parties.

Attachment F-10 Order Process Implementation
Plan

Per Section 4.2.1.1 of the RFO as negotiated
between the Parties.

Attachment F-11 Order Process Management Plan

Per Section 4.2.2.1 of the RFO as negotiated
between the Parties.

Attachment F-12 Change Management
Implementation Plan

Per Section 4.3.1.2 of the RFO as negotiated
between the Parties.

Attachment F-13 Change Management Plan

Per Section 4.3.2.1 of the RFO as negotiated
between the Parties.

Attachment F-14 Inventory Management
Implementation Plan

Per Section 4.4.1.1. of the RFO as negotiated
between the Parties.

Attachment F-15 Ongoing Inventory Management
Plan

Per Section 4.4.2.1 of the RFO as negotiated
between the Parties.

Attachment F-16 Help Desk Management Plan

Per Section 4.5.1.1 of the RFO as negotiated
between the Parties.

Attachment F-17 Ongoing Help Desk Management
Plan

Per Section 4.5.2.1 of the RFO as negotiated
between the Parties.

Attachment F-18 Billing Plan

Per Section 4.6.2 of the RFO as negotiated
bwtween the Parties.

Attachment F-19 Program Management Plan

Per Section 4.7.1. of the RFO as negotiated
between the Parties.

Attachment F-20 Ongoing Program Management
Plan

Per Section 4.7.2. of the RFO as negotiated
between the Parties.

Attachment F-21 Disentanglement Plan

Per Section 11.06, Exhibit B, Terms and
Conditions of the Contract.

Exhibit G. Insurance
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Section 4.02 Exhibit F Associated Plans and Timelines.

The following plans and timelines are associated with Exhibit F Plans:

Table 1: Exhibit F Plans Associated Plans and Timelines

Exhibit F Associated Plans
and Timelines

Initial Draft Due

Final Draft Due

Updates

Attachment F-1 Network to
Network Interface Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR.

Attachment F-2 Capacity
Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR.

Attachment F-3 Security

Submitted with the

No later than 30

Annually, by Contract

Disaster Recovery/Business | Response. days after Effective | Anniversary Date, or as
Continuity Plan Date. requested by DIR.
plementation—Plan  NOT | Respense- days-afterEffective | Anniversary-Date;oras
APPLICABLE TO THIS Pate- reguested-by DIR:
CONTRACT
agementPlan NOT APPLI- | Response- days-afterEffective | Anniversary Date;oras
CABLE TO THIS CON- Date- requested-by BDIR-
TRACT

NOT Date: oras-regquested-by BIR-

Management—-Plan
APPLICABLE TO THIS
CONTRACT

Attachment F-7 Service
Delivery Implementation
Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR.

Attachment F-8 Marketing
Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR.

Attachment F-9 Service
Delivery Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR.

Attachment F-10 Order
Process Implementation
Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-11 Order
Process Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-12 Change
Management
Implementation Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-13 Change
Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR
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Exhibit F Associated Plans
and Timelines

Initial Draft Due

Final Draft Due

Updates

Attachment F-14 Inventory
Management
Implementation Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-15 Ongoing
Inventory Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-16 Help Desk
Management Plan

Submitted with the
Response

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-17 Ongoing
Help Desk Management
Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-18 Billing Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-19 Program
Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-20 Ongoing
Program Management Plan

Submitted with the
Response.

No later than 30
days after Effective
Date.

Annually, by Contract
Anniversary Date, or as
requested by DIR

Attachment F-21
Disentanglement Plan

As required by
Section 11.06 of the
Contract.

N/A

N/A

Section 4.03 Other Referenced Documents in Exhibit F.

No other documents are referenced in Exhibit F Plans.

Exhibit G. Insurance
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Attachments F-1 through F-21.

— End of Exhibit F —
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Exhibit G. Insurance

Contents of Exhibit G Insurance follow:
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Article 1. Introduction.

The purpose of Exhibit G Insurance is to address the Vendor Insurance requirements for
the CTSA.

Article 2. Insurance Contractual Principles.

(@) Vendor agrees to keep in full force and effect and maintain at its sole cost and ex-
pense the following policies of insurance with the specified minimum limits of liability
during the term of this Contract and shall provide proof of such insurance coverage
to DIR within five (5) Business Days following the execution of the CTSA. Vendor
may not begin performance under the CTSA until such proof of insurance coverage
is provided to, and approved by, DIR, in its sole and absolute discretion. All required
insurance must be issued by companies whose A.M. Best Company Financial
Strength Ratings are at least A — financially rated and duly licensed, admitted, and
authorized to do business in the State. DIR will be named as Additional Insured on alll
required coverage (except for Worker's Compensation coverage). Notwithstanding
the foregoing, the parties agree that Vendor’s carrier(s) for non-Worker's Compensa-
tion and non-Business Automobile Liability coverages may be a company other than
one admitted in the State, so long as the company has a minimum A.M. Best Com-
pany Financial Strength Rating of A- and complies with all other requirements stated
herein. The minimum acceptable insurance provisions are as follows:

(1) Commercial General Liability: Commercial General Liability must include a
combined single limit of $500,000 per occurrence for coverage A, B, & C in-
cluding products/completed operations, where appropriate, with a separate ag-
gregate of $500,000. Vendor covenants that if Vendor receives a termination
notice under its policy, Vendor will provide the State with 30 days notice. The
policy shall contain the following provisions:

(A) Blanket contractual liability coverage for liability assumed under the Con-
tract;

(B) Independent Contractor coverage;
(C) State, DIR and Customer listed as an additional insured; and

(D) Waiver of Transfer Right of Recovery Against Others in favor of DIR
and/or Customer for losses caused by and to the extent of Vendor’s neg-
ligence.

(2) Workers’ Compensation Insurance: Workers’ Compensation Insurance and
Employers’ Liability coverage must include limits consistent with statutory
benefits outlined in the Texas Workers’ Compensation Act (Art. 8308-1.01 et
seq. Tex. Rev. Civ. Stat) and minimum policy limits for Employers’ Liability of
$250,000 bodily injury per accident, $500,000 bodily injury disease policy limit,
and $250,000 per disease per employee.

(3) Business Automobile Liability Insurance: Business Automobile Liability Insur-
ance must cover all owned, non-owned, and hired vehicles with a minimum
combined single limit of $500,000 per occurrence for bodily injury and property
damage. Alternative acceptable limits are $250,000 bodily injury per person,
$500,000 bodily injury per occurrence and at least $100,000 property damage
liability per accident. Vendor covenants that if Vendor receives a termination
notice under its policy, Vendor will provide the State with 30 days notice. The
policy shall contain the following endorsements in favor of DIR and/or Custom-
er:

Exhibit G. Insurance G.11



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

(A) Waiver of Subrogation for losses caused by and to the extent of Vendor’s
negligence; and

(B) Additional Insured.

(b) Similar coverage as described above shall be required from Vendor in each instance
in which it agrees to perform work related to Services at a Customer’s premises. A
certificate of insurance demonstrating compliance with these coverages and listing
the Customer as the additional Insured shall be provided to the Customer prior to
Vendor commencing work at a Customer’s premises.

Article 3. Methodology for Updating Associated Exhibit G
Attachments and Plans.

There is no need to update Attachment G-71 Vendor’s Cetrtificate of Insurance. Any chang-
es to insurance will be made at the exhibit level.
Article 4. Documents Referenced in Exhibit G Insurance.

Section 4.01 Exhibit G Insurance Attachments.

In Attachment G-1 Vendor’s Certificate of Insurance, Vendor has included its Certificate of
Insurance, which sets forth the Vendor’s insurance coverage.

Attachments to Exhibit G Description

Attachment G-1 Vendor’s Certificate of Insurance Vendor’s Certificate of Insurance

Section 4.02 Plans Associated with Exhibit G Insurance.
There are no plans referenced in Exhibit G Insurance.

Section 4.03 Other Referenced Documents in Exhibit G Insurance.
There are no other documents referenced in Exhibit G Insurance
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Attachment G-1. Vendor’s Certificate of Insurance.

— End of Exhibit G —
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Exhibit H. Form of TEX-AN NG Customer Services Agreement
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Article 1. Introduction.

The purpose of Exhibit H Form of TEX-AN NG Customer Services Agreement is to ad-
dress the agreed-upon form of the TEX-AN NG Customer Services Agreement.

Article 2. Contractual Principles.

@

(b)

Attachment H-1 TEX-AN NG Customer Service Agreement and Attachment H-2
TEX-AN NG Customer Service Agreement — Standard Terms and Conditions are the
templates for the Form of TEX-AN NG Customer Service Agreement among Vendor,
DIR, and Customer.

Attachment H-1 TEX-AN NG Customer Service Agreement is a template which will
be the basis of negotiations with Customers. Attachment H-2 TEX-AN NG Customer
Service Agreement — Standard Terms and Conditions template contains the terms
and conditions between and among the Parties, but is contemplated by the Parties
that this template might be adjusted as needed to accommodate the requirements of
all Parties to such agreement. The terms and conditions of a TEX-AN NG Customer
Service Agreement may be negotiated to meet Customer business needs, so long as
the TEX-AN NG Customer Service Agreement terms and conditions do not conflict
with or weaken the terms of the CTSA.

Article 3. Methodology for Updating Associated Exhibit Attachment.

Section 3.01 Recommendations.

In addition to negotiations with Customers to reach an acceptable TEX-AN NG Customer
Services Agreement, either DIR or Vendor may submit to the other Party a recommenda-
tion for changes or additions to Attachment H-1 TEX-AN NG Customer Service Agreement
and Attachment H-2 TEX-AN NG Customer Service Agreement — Standard Terms and
Conditions. Such recommendation will be in writing and will:

@
(b)
(©)

Specifically identify the portion or portions of the Attachment to be changed,
Include the specific language to accomplish the proposed change, and

Identify the reasons for the proposal and anticipated improvements from the change
or repercussions for failure to adopt the change.

Section 3.02 Review and Input.

@

(b)

DIR will determine whether input on the recommendation from any other Customers
is appropriate, and will promptly circulate the recommendation to those identified. If
DIR does request input from any other Customers, DIR will require any input to be
provided in writing and submitted within a specified period of time, not to exceed 10
Business Days from the date of the recommendation.

DIR and Vendor will each receive a copy of the written input from the other Custom-
ers, if applicable. The Party making the recommendation may propose adjustments
to the recommendation to address any input of the other Customers.

Section 3.03 Approval.

If DIR and Vendor agree upon the recommendation, the Parties will execute a revision to
the Attachment(s), as applicable, which will be effective when signed by authorized repre-
sentatives of both DIR and Vendor and the revised Attachment(s) will be posted in a loca-
tion agreed to by Vendor and DIR.
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Section 3.04 Appeal.

If the DIR and Vendor cannot agree on a recommendation, the recommendation may be
submitted to the Executive Steering Committee for resolution.

Article 4. Documents Referenced in Exhibit H Form of TEX-AN NG
Customer Services Agreement.

Section 4.01 Attachments to Exhibit H.

The following attachments are incorporated as part of Exhibit H Form of TEX-AN NG Cus-
tomer Services Agreement:

Attachments to Exhibit H | Description and Contents

Attachment H-1 Form of
TEX-AN NG Customer

A Attachment H-1 Form of TEX-AN NG Customer Services Agreement and
Services Agreement

Attachment H-2 Form of TEX-AN NG Customer Services Agreement —
Attachment H-2 Form of | Standard Terms and Conditions provide the agreement to be executed by
TEX-AN NG Customer authorized representatives of the Vendor, Customer, and DIR to maximize

Services Agreement — standardization of the terms and conditions and provide DIR the opportunity
Standard Terms and for oversight of the contractual relationship between Customer and Vendor.
Conditions

Section 4.02 Exhibit H Associated Plans and Timelines.
No plans and timelines are associated with Exhibit H Form of TEX-AN NG Customer Ser-
vices Agreement.

Section 4.03 Other Referenced Documents in Exhibit H.

No documents are referenced in Exhibit H Form of TEX-AN NG Customer Services
Agreement.
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Attachment H-1. TEX-AN NG Customer Services Agreement.

TEX-AN NG
Customer Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

Qwest Communications Company, LLC. dba CenturyLink (Vendor)

DIR Contract No. DIR-TEX-AN NG - CSA-ICXXX

Exhibit H. Form of TEX-AN NG Customer Services Agreement
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TEX-AN NG Customer Services Agreement

This TEX-AN NG Customer Services Agreement is effective as of the date of the last party to
sign, (Effective Date), by and between the Texas Department of Information Resources (DIR),
Qwest Communications Company, LLC dba CenturyLink (Vendor), and (Cus-
tomer). DIR, Vendor, and Customer may each be referred to as Party, and collectively DIR, Ven-
dor, and Customer may be referred to as the Parties herein.

Capitalized terms not defined herein shall have the meaning set forth in the CTSA, Exhibit A.

BACKGROUND

The TEX-AN NG Program is authorized by Chapter 2170, Texas Government Code, and Ser-
vices have been procured by compliance with the applicable public procurement laws of the
State of Texas. This TEX-AN NG Customer Services Agreement is based on, and subject to, the
CTSA between DIR and Vendor dated _June 2, 2011, DIR Contract Number DIR-TEX-AN NG
CTSA-004, including the TEX-AN NG Customer Services Agreement Standard Terms and Con-
ditions.

AGREEMENT
IN CONSIDERATION of mutual covenants and agreements contained in this TEX-AN NG Cus-
tomer Services Agreement, DIR, Vendor, and Customer agree as follows:

1. Customer may receive Services provided by Vendor by agreeing to abide by this TEX-
AN NG Customer Services Agreement, including the TEX-AN NG Customer Services
Agreement Standard Terms and Conditions. The CTSA and this TEX-AN NG Customer
Services Agreement represent the entire agreement for access to, and use of, certain
Services by Customer. The term of this CSA is from the Effective Date through

. The Parties understand and agree that notwithstanding any other

provision in this TEX-AN-NG-CSA or the CTSA, this CSA shall terminate and expire sim-

ultaneously with the expiration and/or termination of the CTSA.

2. Except as provided herein, all Services are provided to Customers through DIR. Certain
Services require the execution of this TEX-AN NG Customer Services Agreement. The
Services and the related Rates therefore that are subject to the execution of the TEX-AN
NG Customer Services Agreement are attached as Exhibit B. Specifications and addi-
tional terms for these certain Services shall be described in Exhibit D to this TEX-AN NG
Customer Services Agreement, if ordered by Customer. The Services actually ordered
by Customer will be listed in Exhibit C and attached hereto, and is incorporated by refer-
ence for all purposes into this TEX-AN NG Customer Services Agreement.

3. Authorized Exceptions to Attachment H-2 TEX-AN NG Customer Services Agreement —
Standard Terms and Conditions:

List, if any, or “None”

4.  All notices permitted or required under this TEX-AN NG Customer Services Agreement will
be in writing and will be by personal delivery, a nationally recognized overnight courier ser-
vice, e-mail, or certified mail, return receipt requested. Notices will be deemed given upon
the earlier of actual receipt or one calendar day after deposit with the courier service, re-
ceipt by sender of confirmation of electronic transmission or five calendar days after depos-
it with the U.S. Postal Service. Notices will be sent to the addresses listed below, or to
such other address as each Party may specify in writing.

If to DIR: Texas Department of Information Resources
Attn: Grace Windbigler, Contract Manager for TEX-AN NG
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AGREED AND ACCEPTED:

Qwest Communications Company, LLC

With a copy to:

If to Vendor:

With a copy to:

If to Customer:
With a copy to:

dba CenturyLink

300 W. 15th Street, Suite 1300, Austin, TX 78701

Texas Department of Information Resources,
Communications Technology Services Division

Attn: Carl Marsh, Division Director or his designee
300. W 15th Street, Suite 1300, Austin, Texas 78701

Qwest Communications Company, LLC dba CenturyLink
1801 California Street
Denver, CO 80202

General Counsel for Vendor (Legal Notice)

Customer Address
General Counsel for Customer ( Legal Notice)

Texas Department of Information Resources

By: By:
Print Name: Print Name:
Title: Title:
Office of the General Counsel:
Customer:
By:
Print Name:
Title:

Exhibit H. Form of TEX-AN NG Customer Services Agreement
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Attachment H-2. TEX-AN NG Customer Services Agreement —
Standard Terms and Conditions.

These standard terms and conditions apply to each TEX-AN NG Customer Services Agreement, to
which they are incorporated, by and between the Texas Department of Information Resources (DIR),
Vendor (Vendor) and Customer. DIR, Vendor, and Customer may each be referred to herein as Par-
ty, and collectively DIR, Vendor, and Customer may be referred to as the Parties herein.

STANDARD TERMS AND CONDITIONS

1. TEX-AN NG Customer Services Agreement Elements.

1.1 The Parties acknowledge and agree that the terms of the CTSA will apply to the
TEX-AN NG Customer Services Agreement, and will remain in full force and effect
except as may be expressly modified by the terms of a TEX-AN NG Customer Ser-
vices Agreement or any amendment to the CTSA made in accordance with specific
provisions of the CTSA, Article 7 Contract Amendments. In the event of any conflict
between the terms and conditions of a TEX-AN NG Customer Services Agreement
and those of the CTSA, the terms and conditions in the CTSA will govern with re-
spect to the Parties and the Services delivered, unless the TEX-AN NG Customer
Services Agreement specifically identifies by section number a clause of the CTSA
and indicates that the TEX-AN NG Customer Services Agreement will be controlling.

1.2. Notwithstanding the foregoing, the Parties agree that as between Vendor and DIR on
the one hand, and Customer on the other, Sections 7.1 and 7.2 in the TEX-AN NG
Customer Services Agreement Terms and Conditions (this document) will control
over any expressly conflicting statement contained in the CTSA, if any. The Parties
acknowledge the CTSA is subject to subsequent amendment by Vendor and DIR
pursuant to its terms and agree that, to the extent any such amendments impact any
TEX-AN NG Customer Services Agreement terms and conditions, such amendments
will automatically apply to the TEX-AN NG Customer Services Agreement with no
further action by the Parties.

1.3 TEX-AN NG Customer Services Agreements will continue until terminated as speci-
fied therein, and subject to the terms of the CTSA, and Vendor will provide the Ser-
vices described in the agreed Exhibits to the TEX-AN NG Customer Services
Agreement.

2. DIR’s Role as Billing Agent.

Customer acknowledges that in order for Vendor to provide Services pursuant to a TEX-
AN NG Customer Services Agreement, DIR must be a Party to the TEX-AN NG Customer
Services Agreement in order to fulfill its role as billing agent on behalf of Vendor.

3. Certain Services Available to Customer.

Vendor offers a variety of Services which are available to Customer; some of those Ser-
vices may only be obtained by execution of a TEX-AN NG Customer Services Agreement.
The specific list of Services that Vendor is authorized to offer to Customer under this TEX-
AN NG Customer Services Agreement are found in Appendix B hereto. The specific Ser-
vices Customer is ordering is contained in Appendix C hereto. Additional terms and condi-
tions required by Vendor to provide the ordered Services are contained in Appendix D
hereto.
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4. Rates.
4.1

4.2

For the Services provided by Vendor, Vendor is entitled to its portion of the Rates set
out in Appendix B to this TEX-AN NG Customer Services Agreement. A TEX-AN NG
Customer Services Agreement shall be modified for the addition of Rates as new
Services are included in the TEX-AN NG Customer Services Agreement based on
mutual agreement of DIR, Vendor, and Customer.

In its role as billing agent for Vendor, DIR shall bill to Customer the “Rates To DIR,”
plus an additional percentage as DIR’s CRF, as authorized by Chapter 2170, Texas
Government Code and any applicable telecommunications fees and surcharges.
Vendor and Customer acknowledge and agree that DIR shall retain its CRF from the
amounts it collects from Customer, prior to paying the net amount to Vendor.

5. Criminal History Background Checks.

Prior to commencement of any Services under this TEX-AN NG Customer Services
Agreement, certain Customers may require background and/or criminal history investiga-
tion of certain of the Vendor's employees, agents and Subcontractors who will be providing
Services to Customer, per Section 411.1405 of the Texas Government Code, if it possess-
es legislative authority to require such investigations. Should any employee, agent, or
Subcontractor of the Vendor who will be providing Services to Customer under the TEX-
AN NG Customer Services Agreement not be acceptable to the Customer, in its sole and
absolute discretion, as a result of the background and/or criminal history check, then the
Customer may immediately request replacement of the Vendor’'s employee, agent or Sub-
contractor in question.

6. Customer Obligations.

In addition to any other Customer obligations set out in the Appendices to this TEX-AN NG
Customer Services Agreement and the CTSA, Customer will have the obligations herein.

6.1

6.2

6.3

6.4

6.5

6.6

6.7

Customer will pay, when due, all invoices received from DIR pursuant to this TEX-AN
NG Customer Services Agreement and the CTSA

Customer will issue a Purchase Order to DIR for the Services listed on Appendix C,
and shall maintain the currency of such Purchase Order as the ordering of Services
changes over the life of the TEX-AN NG Customer Services Agreement.

Customer will provide a billing contact to DIR and keep such information current at all
times during the life of the TEX-AN NG Customer Services Agreement.

Customer will cooperate with Vendor in Vendor’s performance of its obligations and
the Services under this Agreement. Customer will make its internal systems and
Equipment available if required by Vendor. Customer retains full responsibility for the
physical security of its internal systems and Equipment.

Customer will comply with the terms of use statement, which is displayed on the
Vendor TEX-AN NG Website, and with all applicable laws related to communications
received from or distributed to individuals using the TEX-AN NG system and Services.

Customer will provide access to its information and systems as necessary to assist
Vendor in performing its obligations and the Services hereunder and under the
CTSA.

Customer will follow reasonable security standards regarding physical security, data,
and systems, and will not knowingly or negligently take actions to, or by omissions

Exhibit H. Form of TEX-AN NG Customer Services Agreement H.9



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

put, the Vendor Network or the Consolidated State Network or Customer Network at
risk of loss, damage, or breach of security.

6.8 Customer will at all times be responsible for the security of its physical premises.

6.9 Customer retains full responsibility for the conduct of its Authorized End Users in the
use of the Services.

6.10 Customer will notify Vendor in writing of all laws, rules and regulations, and changes
thereto, that affect Services offered pursuant to this TEX-AN NG Customer Services
Agreement.

7. Representations and Warranties by Vendor.

7.1 Vendor represents, warrants and covenants that the Services provided by Vendor
will not infringe or misappropriate any right of, and will be free of any claim of, any
third person or entity based on copyright, patent, trade secret, or other Intellectual
Property rights. Customer agrees that the sole remedy for any breach of the forego-
ing is the indemnification set forth in Section 14.01 (“Infringement Indemnification”) of
the CTSA. Vendor agrees that it shall take reasonable efforts to include the indemni-
ty provision or substantially similar language as provided for in Section 14.01(a) of
the CTSA into its Subcontracts, in which Subcontractors participate in the develop-
ment or delivery of the Services or Software.

7.2

(@)

(b)

(c)

(d)

For any claim or cause of action arising under or related to the TEX-AN NG
Customer Services Agreement, neither Party will be liable to the other Party
for indirect, punitive, special, or consequential damages, even if it is advised
of the possibility of such damages.

EACH PARTY’'S LIABILITY TO THE OTHER UNDER THE TEX-AN NG
CUSTOMER SERVICES AGREEMENT WILL NOT EXCEED THE TOTAL
VALUE OF VENDOR’S INVOICES TO CUSTOMER IN THE TWELVE (12)
MONTHS PRECEDING THE FILING OF A LAWSUIT.

Exceptions to Limitations of Liability. This Section 7.2 will not apply with respect
to:

(1) Losses occasioned by the fraud (except as rendered inapplicable to the
State, DIR and all state agency and local government Customers pursu-
ant to Section 11.03(e) of Exhibit B to the CTSA), willful misconduct, or
gross negligence of a Vendor.

(2) Losses that are the subject of indemnification under this TEX-AN NG
Customer Services Agreement.

(3) Losses occasioned by any breach of Vendor's or Customer's obligations
under Article 10, Exhibit B to the CTSA.

Items Not Considered as Damages. The following will not be considered dam-
ages subject to, and will not be counted toward the liability exclusion or cap
specified herein:

(1) Amounts payable by or assessed against Vendor pursuant to Exhibit D
(“Performance Management”) of the CTSA.

(2) Amounts withheld by DIR in accordance with this TEX-AN NG Customer
Services Agreement due to incorrect charges or Services not provided.

(3) Amounts paid by Customer but subsequently recovered from Vendor due
to incorrect charges or services not provided.
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7.3

7.4

(4) Vendor Invoiced Rates To DIR, Prices, telecommunications fees and sur-
charges and other amounts that are due and owing to Vendor for Ser-
vices under this TEX-AN NG Customer Services Agreement.

Vendor represents and warrants that Vendor, to the best of its knowledge, has no ac-
tual or potential conflicts of interest in providing Services to Customer under the TEX-
AN NG Customer Services Agreement and that Vendor’s provision of Services under
the TEX-AN NG Customer Services Agreement to the best of its knowledge would
not reasonably create an appearance of impropriety.

Vendor represents and warrants that neither Vendor nor any person or entity, which
will participate financially in the TEX-AN NG Customer Services Agreement, has re-
ceived compensation from Customer for participation in preparation of specifications
for the TEX-AN NG Customer Services Agreement. Vendor represents and warrants
that it has not given, offered to give, and does not intend to give at any time hereaf-
ter, any economic opportunity, future employment, gift, loan, gratuity, special dis-
count, trip, favor or service to any public servant or employee in connection with the
TEX-AN NG Customer Services Agreement.

8. General Terms.

8.1

8.2

8.3

8.4

8.5

8.6

Customer agrees and acknowledges that the terms of the CTSA related to Force
Majeure, Confidential Information, and any additional limitations on damages will ap-
ply to the TEX-AN NG Customer Services Agreement. This section only applies to
the extent authorized by law.

Except as expressly provided herein, no provision of the TEX-AN NG Customer Ser-
vices Agreement will constitute or be construed as a waiver of any of the privileges,
rights, defenses, remedies or immunities available to Customer. The failure to en-
force or any delay in the enforcement of any privileges, rights, defenses, remedies,
or immunities available to Customer by law will not constitute a waiver of said privi-
leges, rights, defenses, remedies, or immunities or be considered as a basis for es-
toppel. Except as expressly provided herein, Customer does not waive any privileg-
es, rights, defenses, remedies or immunities available to Customer by execution of
this TEX-AN NG Customer Services Agreement.

This TEX-AN NG Customer Services Agreement will be construed and governed by
the laws of the State of Texas and is performable in Travis County, Texas. Venue for
any action relating to a TEX-AN NG Customer Services Agreement is in State courts
in Austin, Travis County, Texas, or, with respect to any matter in which the federal
courts have exclusive jurisdiction, the federal courts for Travis County, Texas.

If one or more provisions of this TEX-AN NG Customer Services Agreement, or the
application of any provision to any Party or circumstance, is held invalid, unenforcea-
ble, or illegal in any respect, the remainder of the TEX-AN NG Customer Services
Agreement and the application of the provision to other Parties or circumstances will
remain valid and in full force and effect.

Except as provided in Section 1.2 above, the TEX-AN NG Customer Services
Agreement may be amended only upon written agreement between DIR, Vendor,
and Customer, but in no case will the TEX-AN NG Customer Services Agreement be
amended so as to make it conflict with the laws of the State.

Neither DIR, nor Vendor, nor Customer may assign or transfer this TEX-AN NG Cus-
tomer Services Agreement without the written consent of the other Parties, which
consent will not be unreasonably withheld, except that upon written notice to DIR and
Customer, Vendor may assign the TEX-AN NG Customer Services Agreement with-
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8.7

8.8

8.9

8.10

8.11

8.12

out DIR’s and Customer’s consent to any Affiliate that Vendor controls, is controlled
by, or is under common control with, (provided such entity is adequately capitalized)
or to any entity which acquires or succeeds to all or substantially all of the business
or assets of Vendor whether by consolidation, merger, sale or otherwise (such as a
spin-off of Vendor); and provided further, that upon written notice to Vendor, either
DIR and /or Customer may assign the TEX-AN NG Customer Services Agreement
without the Vendor’s consent to any State entity designated by the Texas Legislature
as being the successor to all contracts of either DIR and/or the Customer. The Par-
ties covenant to fully cooperate in executing such instruments as necessary to keep
accurate records of the names of all Parties hereto. Notwithstanding the foregoing,
Vendor may, without DIR’s consent, assign or delegate in whole or relevant part, its
rights and obligations under this TEX-AN NG Customer Service Agreement to a third
party work to be performed under this TEX-AN NG Customer Service Agreement, but
Vendor will in each such case remain financially responsible for the performance of
such obligations.

Exhibit B Terms and Conditions, Sections 14.01 Infringement Indemnification and
14.02 Exceptions of the CTSA is incorporated herein by reference and will apply to
work product created by Vendor pursuant to the TEX-AN NG Customer Services
Agreement.

Vendor will serve as an independent contractor in providing Services under this TEX-
AN NG Customer Services Agreement. Vendor’'s employees are not and will not be
construed as employees of Customer.

Vendor will have no authority to act for or on behalf of Customer except as provided
for in the TEX-AN NG Customer Services Agreement and the CTSA; no other au-
thority, power, or use is granted or implied. Vendor may not incur any debts, obliga-
tions, expenses, or liabilities of any kind on behalf of Customer other than those in-
curred in performance of the TEX-AN NG Customer Services Agreement.

In addition to the requirements of Exhibit B Terms and Conditions, Section 8.01 Fi-
nancial record retention and audit of the CTSA, Vendor will maintain and retain sup-
porting fiscal documents adequate to ensure that claims for TEX-AN NG Customer
Services Agreement funds associated with the TEX-AN NG Customer Services
Agreement are in accordance with applicable State requirements. These supporting
fiscal documents will be retained by Vendor for a period of four (4) years after the
date of submission of the final invoices.

Exhibit D Performance Management of the CTSA addresses the agreed upon per-
formance criteria for Vendor’'s Services available to Customer. Customer may notify
DIR in writing of alleged performance failures and DIR may, in its sole and absolute
discretion, as between DIR and Customer, determine that a performance Deficiency
may have occurred.

The Parties understand and agree that certain personal and/or sensitive information
may be transmitted and/or received in connection with this TEX-AN NG Customer
Services Agreement. The Parties agree to apply reasonable and prudent manage-
ment controls and methods to protect sensitive information in its possession in a
manner that complies with all applicable State and Federal laws, rules and regula-
tions.

9. Termination.

9.1

The TEX-AN NG Customer Services Agreement is effective upon execution by rep-
resentatives of DIR, Vendor, and Customer and expires upon termination or expira-

H.12

TEX-AN NG Communications Technology Services Agreement



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

tion of the CTSA (as renewed or extended), unless the TEX-AN NG Customer Ser-
vices Agreement is earlier terminated as set forth below, or extended in accordance
with Section 9.4 below.

9.2 In the event that any Party fails to carry out or comply with any of the material terms
and conditions of the TEX-AN NG Customer Services Agreement, another Party may
notify the breaching Party of such failure or default in writing and demand that the
failure or default be remedied within 30 calendar days. In the event that the breach-
ing Party fails to remedy such failure or default within 30 calendar days of receiving
written notice, each other Party will have the right to cancel the TEX-AN NG Cus-
tomer Services Agreement effective immediately.

Notwithstanding the foregoing, Customer will not have the right to cancel the TEX-AN
NG Customer Services Agreement if Vendor’s failure or inability to comply with the
terms and conditions of the TEX-AN NG Customer Services Agreement is caused by
or arises from, in whole or in part, the refusal or inability, for whatever reason, of
Customer to provide the support and assistance that Vendor requires from Customer
to perform its obligations under the TEX-AN NG Customer Services Agreement, and
which Customer previously agreed to provide to Vendor. If Customer does not pro-
vide Vendor with the requisite level or amount of support, for whatever reason, Ven-
dor will seek input and advice from DIR by providing DIR with no less than a two
business days notice to enable DIR to intervene, in DIR's sole and absolute discre-
tion, with such Customer after which Vendor will be entitled (but not obligated) to
suspend or cancel any further work on the particular Service for which adequate
support is not available, and focus its efforts on other Services within scope for the
Customer.

9.3 Except as otherwise provided in the CTSA, or as provided below, DIR or Vendor may
terminate the TEX-AN NG Customer Services Agreement for convenience and with-
out cost or penalty upon 90 days’ prior written notice.

9.4 Upon written amendment signed by all Parties, Customer and Vendor may continue
Vendor's Services under the TEX-AN NG Customer Services Agreement, notwith-
standing the expiration or termination of the CTSA only for such period of time as
necessary to transition the Customer and Services to a successor service provider.

9.5 Unless otherwise provided in Appendix A hereto, pursuant to the provisions of CTSA,
the Customer will pay any unrecovered costs associated with Vendor providing Ser-
vices to it through the CTSA, if the Customer terminates the TEX-AN NG Customer
Services Agreement for convenience.

9.6 DIR may terminate this TEX-AN NG Customer Services Agreement without recourse
following the determination by a competent judicial or quasi-judicial authority and
Vendor’s exhaustion of all legal remedies that Vendor, its employees, agents or Sub-
contractors have either offered or given any Thing of Value to an officer or employee
of Customer or the State in violation of State law.

10. Dispute Resolution.

If a dispute seeking money damages is identified by DIR, Vendor, or Customer, dispute
resolution will follow the procedures outlined in Exhibit B Terms and Conditions, Section
11.10 Dispute Resolution of the CTSA, which references Chapter 2260, Texas Govern-
ment Code. Any pursuit of equitable relief will not constitute a waiver by DIR or Customer
of any immunity from suit or liability. Notwithstanding the foregoing, DIR and Customer are
not precluded from initiating a lawsuit for damages against Vendor in a court of competent
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jurisdiction and may do so without engaging in the process provided by Chapter 2260,
Texas Government Code.

11. End of Agreement-Life Transition.

11.1 Agreed Language. This TEX-AN NG Customer Services Agreement, DIR Contract

11.2

No. DIR-TEX-AN NG—CSA — IC XXX, is in effect from until 12:00:00
p.m., , and for such further period as allowed by the TEX-
AN NG Customer Services Agreement (the “Effective Expiration Date of the TEX-AN
NG Customer Services Agreement”). In order to ensure the smooth transition of Ser-
vices from Vendor to a successor service provider, the Parties agree to the following
assignment language for this TEX-AN NG Customer Services Agreement:

Notwithstanding any other provision of this TEX-AN NG Customer Services Agree-
ment, the following assignment provision applies:

Effective as of one second after the expiration of the CTSA, without the necessity of
execution of additional documents, and at no cost to DIR or the Customer, Vendor
hereby agrees to the absolute and complete assignment of this TEX-AN NG Cus-
tomer Services Agreement to DIR or a successor service provider, provided that the
following occurs on or by 5:00 p.m. of the Business Day of the final expiration date of
the CTSA:

DIR or the successor service provider agrees to assume all TEX-AN NG Customer
Services Agreement obligations and liabilities that arise on and after one second af-
ter the final expiration of the CTSA, and is responsible to pay to Vendor the applica-
ble transition assignment fees, if any, as set forth in the Transition Assignment Liabil-
ity Schedule attached to this TEX-AN NG Customer Services Agreement. In all
events, Vendor remains responsible for all TEX-AN NG Customer Services Agree-
ment obligations and liabilities that arise prior to the final expiration date of the CTSA.

No Cost. Vendor is not authorized to charge the Customer, DIR or successor service
provider, a fee or cost for the assignment.

H.14

TEX-AN NG Communications Technology Services Agreement



DIR Contract No. DIR-TEX-AN NG CTSA -004 Vendor Contract No.

Appendix A. Form of Transition Assignment Liability Schedule.
Customer Name:

Appendix B: Service Descriptions and Rates.
Customer Name:

List of Services and applicable Rates Available Under this TEX-AN NG Customer Service Agreement

1.
2.

X.

Rate Schedule to Customer (includes DIR Cost Recovery Fee)

Appendix C: Ordered Services Description. SEE ATTACHED APPENDICES.

Appendix D. Specifications and Additional Terms. SEE ATTACHED APPENDICES.

Customer Initials & Date Vendor Initials & Date

— End of Exhibit H —
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TEX-AN NG
Communications Technology
Services Agreement

Between

The State of Texas, acting by and through the
Texas Department of Information Resources

and

Qwest Communications Company, LLC. (Vendor)

Exhibit I.
HUB Subcontracting Plan
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Attach current and completed HUB Form.

— End of Exhibit | —
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