DIR Contract No. DIR-SDD-1918

Vendor Contract No. 9103931

STATE OF TEXAS
DEPARTMENT OF INFORMATION RESOURCES

CONTRACT FOR PRODUCTS AND RELATED SERVICES
CA, INC.
Introduction

A. Parties

This Contract for products and related services is entered into between the State of Texas,
acting by and through the Department of Information Resources (hereinafter “DIR”) with
its principal place of business at 300 West 15" Street, Suite 1300, Austin, Texas 78701,
and CA, Inc. (hereinafter “Vendor”), with its principal place of business at One CA
Plaza, Islandia, New York 11749.

B. Compliance with Procurement Laws

This Contract is the result of compliance with applicable procurement laws of the State of
Texas. DIR issued a solicitation on the Comptroller of Public Accounts’ Electronic State
Business Daily, Request for Offer (RFO) DIR-SDD-TMP-196, on August 23, 2012, for
CA Branded Software and Related Services. Upon execution of this Contract, a notice of
award for RFO DIR-SDD-TMP-196 shall be posted by DIR on the Electronic State
Business Daily.

C. Order of Precedence

This Contract; Appendix A, Standard Terms and Conditions For Products and Related
Services Contracts; Appendix B, Vendor’s Historically Underutilized Businesses
Subcontracting Plan; Appendix C, Pricing Index; Appendix D, Software License
Agreement; Exhibit 1, Vendor’s Response to RFO DIR-SDD-TMP-196, including all
addenda; and Exhibit 2, RFO DIR-SDD-TMP-196, including all addenda; are
incorporated by reference and constitute the entire agreement between DIR and Vendor.
In the event of a conflict between the documents listed in this paragraph, the controlling
document shall be this Contract, then Appendix A, then Appendix B, then Appendix C,
then Appendix D, then Exhibit 1, and finally Exhibit 2. In the event and to the extent any
provisions contained in multiple documents address the same or substantially the same
subject matter but do not actually conflict, the more recent provisions shall be deemed to
have superseded earlier provisions.

Term of Contract

The term of this Contract shall be one (1) year commencing on the last date of approval
by DIR and Vendor. Prior to expiration of the original term, DIR and Vendor may extend
the Contract, upon mutual agreement, for up to three (3) optional one-year terms.
Protracted contract negotiations may, in DIR’s sole discretion, result in fewer optional
terms.
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Product and Service Offerings

A.

Products

Products available under this Contract are limited to those specified in Appendix C,
Pricing Index. Vendor may incorporate changes to their product offering; however,
any changes must be within the scope of products awarded based on the posting
described in Section 1.B above. Vendor may not add a manufacturer’s product line
which was not included in the Vendor’s response to the solicitation described in
Section 1.B above.

Services

Services available under this Contract are limited to maintenance and support,
installation, implementation, managed services, product training, project
management, and Software on Demand as specified in Appendix C, Pricing Index.
Vendor may incorporate changes to their service offering; however, any changes must
be within the scope of services awarded based on the posting described in Section 1.B
above.

Pricing

A

Manufacturer’s Suggested Retail Price (MSRP)

MSRP is defined as the product sales price suggested by the manufacturer or
publisher of a product. “GSA Contract Price” is defined as the product sales price
available to customers pursuant to, and under the term of, GSA Contract No. GS-35F-
0823M (“GSA Contract”) held by Vendor.

Customer Discount

The minimum Customer discount for all products and services will be the percentage
off MSRP or the GSA Contract Price as specified in Appendix C, Pricing Index.
Notwithstanding the foregoing, the software product discount listed above does not
cover maintenance renewals for existing software. Renewals of these products will
be calculated based on prior contract pricing.

Customer Price
1) Customer Price is defined as in Appendix C, Pricing Index.

2) Customers purchasing products and services under this Contract may negotiate
more advantageous pricing or participate in special promotional offers. In such event,
a copy of such better offerings shall be furnished to DIR upon request.

3) If pricing for products or services available under this Contract are provided at a
lower price to: (i) an eligible Customer (“Customer” as defined in Section 9 herein)
who is not purchasing those products or services under this Contract or (ii) any other
entity (excluding CA authorized distributors and resellers that may include CA
authorized system integrators, services providers, or outsourcers) or consortia
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authorized by Texas law to sell said products and services to eligible Customers, and
if such products or services are purchased under the same terms and conditions of this
contract, then the available Customer Price in this Contract shall be adjusted to that
lower price. This requirement applies to products or services quoted by Vendor or its
resellers for a quantity of one (1) under like terms and conditions, and does not apply
to volume or special pricing purchases. This Contract shall be amended within ten
(10) business days to reflect the lower price.

. DIR Administrative Fee
The administrative fee specified in Section 5 below shall not be broken out as a
separate line item when pricing or invoice is provided to Customer.

. Shipping and Handling Fees

The price to the Customer under this Contract shall include all shipping and handling
fees. CA Software shall be delivered by electronic delivery (“ESD”) or if in tangible
media CPT shipments will be Free On Board Customer’s destination. No additional
fees shall be charged to the Customer for standard shipping and handling. If the
Customer requests expedited delivery, Customer will be responsible for any charges
for expedited delivery.

. Tax-Exempt

As per Section 151.309, Texas Tax Code, Customers under this Contract are exempt
from the assessment of State sales, use and excise taxes. Further, Customers under
this Contract are exempt from Federal Excise Taxes, 26 United States Code Sections
4253(i) and (j).

. Travel Expense Reimbursement

Pricing for services provided under this Contract are exclusive of any travel expenses
that may be incurred in the performance of those services. Travel expense
reimbursement may include personal vehicle mileage or commercial coach
transportation, hotel accommodations, parking and meals; provided, however, the
amount of reimbursement by Customers shall not exceed the amounts authorized for
state employees as adopted by each Customer; and provided, further, that all
reimbursement rates shall not exceed the maximum rates established for state
employees under the current State Travel Management  Program
(http://www.window.state.tx.us/procurement/prog/stmp/). Travel time may not be
included as part of the amounts payable by Customer for any services rendered under
this Contract. The DIR administrative fee specified in Section 5 below is not
applicable to travel expense reimbursement. Anticipated travel expenses must be pre-
approved in writing by Customer.

. Changes to Prices

Vendor may change the price of any product or service at any time, based upon
changes to the MSRP, but discount levels shall remain consistent with the discount
levels specified in this Contract. Price decreases shall take effect automatically during
the term of this Contract and shall be passed onto the Customer immediately.
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DIR Administrative Fee

A) The administrative fee to be paid by the Vendor to DIR based on the dollar value of
all sales to Customers pursuant to this Contract is one half of one percent (.50%).
Payment will be calculated for all sales, net of returns and credits. For example, the
administrative fee for sales totaling $100,000 shall be $500.00.

B) All prices quoted to Customers shall include the administrative fee. DIR reserves the
right to change this fee upwards or downwards during the term of this Contract, upon
written notice to Vendor without further requirement for a formal contract amendment.
Any change in the administrative fee shall be incorporated in the price to the Customer.

Notification
All notices under this Contract shall be sent to a party at the respective address indicated
below.

If sent to the State:

Robin Abbott, Manager

Contract and Vendor Management
Department of Information Resources
300 W. 15" St., Suite 1300

Austin, Texas 78701

Phone: (512) 475-4700

Facsimile: (512) 475-4759

If sent to the Vendor:

Margaret Hutchison

Sr. Principal Contracts Manager
CA, Inc.

2291 Wood Oak Drive

Herndon, Virginia 20171-2823
Phone: (703) 708-3317

Email: margaret.hutchison@ca.com

Software License Agreements

A. Software License Agreement

1) Customers acquiring software licenses under the Contract shall hold, use and
operate such software subject to compliance with the Software License Agreement set
forth in Appendix D of this Contract. No changes to the Software License Agreement
terms and conditions may be made unless previously agreed to between Vendor and
DIR. Customers may not add, delete or alter any of the language in Appendix D.
Order Fulfiller shall make the Software License Agreement terms and conditions
available to all Customers at all times.
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2) Compliance with the Software License Agreement is the responsibility of the
Customer. DIR shall not be responsible for any Customer’s compliance with the
Software License Agreement. If DIR purchases software licenses for its own use
under this Contract, it shall be responsible for its compliance with the Software
License Agreement terms and conditions.

B. Shrink/Click-wrap License Agreement

Regardless of any other provision or other license terms which may be issued by
Vendor after the effective date of this Contract, and irrespective of whether any such
provisions have been proposed prior to or after the issuance of a Purchase Order for
products licensed under this Contract, or the fact that such other agreement may be
affixed to or accompany software upon delivery (shrink-wrap), the terms and
conditions set forth in this Contract shall supersede and govern the license terms
between Customers and Vendor. It is the Customer’s responsibility to read the
Shrink/Click-wrap License Agreement and determine if the Customer accepts
the license terms as amended by this Contract. If the Customer does not agree
with the license terms, Customer shall be responsible for negotiating with the
reseller to obtain additional changes in the Shrink/Click-wrap License
Agreement language from the software publisher.

Intellectual Property Matters

“Work Product” means all items produced for Customer’s use under a SOW except for
custom code application development work unique to Customer and void of CA’s
proprietary Licensed Programs and other intellectual property, including any derivatives
and extensions thereof.

CA retains all right, title, copyright, patent, trademark, trade secret and all other
proprietary interests to all CA Offerings and any derivatives thereof. No title, copyright,
patent, trademark, trade secret or other right of intellectual property not expressly granted
under the Agreement is exchanged between the Parties.

CA grants to Customer, a non-exclusive, limited, non-transferable license to use the
Deliverables and Modifications for internal business purposes subject to terms of the
Agreement. Where the Deliverables or Modifications are to be used in conjunction with
CA software then the license to use the Deliverables or Modifications shall be consistent
with the usage limitations as set out in the license agreement for such CA software.
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Authorized Exceptions to Appendix A, Standard Terms and Conditions for Product
and Related Services Contracts.

A. Section 3, Definitions, A. Customer is hereby replaced in its entirety as follows:

A. Customer - any Texas state agency, unit of local government, institution of higher
education as defined in Section 2054.003, Texas Government Code, and those state
agencies purchasing from a DIR contract through an Interagency Agreement, as
authorized by Chapter 771, Texas Government Code, any local government as authorized
through the Interlocal Cooperation Act, Chapter 791, Texas Government Code, and
except for telecommunications services under Chapter 2170, Texas Government Code,
assistance organizations as defined in Section 2175.001, Texas Government Code to
mean:

1) A non-profit organization that provides educational, health or human services

or assistance to homeless individuals;

2) A nonprofit food bank that solicits, warehouses, and redistributes edible but

unmarketable food to an agency that feeds needy families and individuals;

3) Texas Partners of the Americas, a registered agency with the Advisory

Committee on Voluntary Foreign Aid, with the approval of the Partners of the

Alliance Office of the Agency for International Development;

4) A group, including a faith-based group, that enters into a financial or non-

financial agreement with a health or human services agency to provide services to

that agency’s clients;

5) A local workforce development board created under Section 2308.253;

6) A nonprofit organization approved by the Supreme Court of Texas that

provides free legal services for low-income households in civil matters;

7) The Texas Boll Weevil Eradication Foundation, Inc., or an entity designated by

the commissioner of agriculture as the foundation’s successor entity under Section

74.1011, Texas Agriculture Code;

8) A nonprofit computer bank that solicits, stores, refurbishes and redistributes

used computer equipment to public school students and their families; and

9) A nonprofit organization that provides affordable housing.

B. Section 3, Definitions, B. Compliance Check is hereby replaced in its entirety as
follows:

A. Compliance Check — an audit of Vendor’s compliance with the Contract may be
performed by, but not limited to, a third party auditor subject to an NDA between
third party auditor and CA, DIR Internal Audit department, or DIR contract
management staff or their designees.
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C. Section 6, Contract Fulfillment and Promotion, H. Trade Show Participation is
hereby replaced in its entirety as follows:

H. Trade Show Participation

At DIR’s discretion, Vendor may be required to participate up to two DIR sponsored
trade shows each calendar year. Vendor understands and agrees that participation, at
the Vendor’s expense, includes providing a manned booth display or similar
presence. DIR will provide four months advance notice of any required participation.
Vendor must display the DIR logo at all trade shows that potential Customers will
attend. DIR reserves the right to approve or disapprove of the location or the use of
the DIR logo in or on the Vendor’s booth.

D. Section 9, Vendor Responsibilities, A. Indemnification, 1) Acts and Omissions, is
hereby replaced in its entirety as follows:

Vendor shall indemnify and hold harmless the State of Texas and Customers, and/or
their officers, agents, employees, representatives, contractors, assignees, and/or
designees, from and against any and all liability, actions, claims, demands, or suits,
and all related costs, attorney fees and expenses arising out of, or resulting from any
acts or omissions of the Vendor or its agents, employees, subcontractors, Order
Fulfillers, or suppliers of subcontractors in the execution or performance of the
Contract and any Purchase Orders issued under the Contract. VENDOR’S
OBLIGATIONS SET FORTH ABOVE WILL NOT BE PRECLUDED, AVOIDED,
OR LIMITED BY ANY CLAIM OF CONTRIBUTORY NEGLIGENCE. Vendor
shall pay all costs of defense including attorneys’ fees. The defense shall be
coordinated by the Office of the Attorney General for Texas State Agency customers
and by Customer’s legal counsel for non-state agency customers.

E. Section 9, Vendor Responsibilities, A. Indemnification, 2) Infringements, is
hereby replaced in its entirety as follows:

a) Vendor shall indemnify and hold harmless the State of Texas and Customers,
and/or their officers, agents, employees, representatives, contractors, assignees,
and/or designees, from any and all third party claims involving infringement of
United States patents, copyrights, trade and service marks, and any other intellectual
or intangible property rights in connection with the performances or actions of vendor
pursuant to this Contract. Vendor and the Customer agree to furnish timely written
notice to each other of any such claim. Vendor shall be liable to pay all costs of
defense including attorneys’ fees. The defense shall be coordinated by the Office of
the Attorney General for the Texas State Agency customers and by Customer’s legal
counsel for non-state agency customers.

b) If Vendor becomes aware of an actual or potential claim, or Customer provides
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Vendor with notice of an actual or potential claim, Vendor may (or in the case of an
injunction against Customer, shall), at Vendor’s sole option and expense: (i) procure
for the Customer the right to continue to use the affected portion of the product or
service, or (ii) modify or replace the affected portion of the product or service with
functionally equivalent or superior product or service so that Customer’s use is non-
infringing.

c¢) Vendor shall have no liability if the alleged infringement is caused in whole by 1)
any modification made to the product without CA approval or 2) or use of the product
or service in combination with products or services not provided by CA and/or third
party products that are not part of the CA Software under the contract.
Notwithstanding the foregoing, CA will indemnify a Customer for third party
products which CA provides in conjunction with CA products.

Section 9, Vendor Responsibilities, N. Required Insurance Coverage, is hereby
replaced in its entirety as follows:

As a condition of this Contract with DIR, Vendor shall provide the listed insurance
coverage within 5 days of execution of the Contract if the Vendor is awarded services
which require that Vendor’s employees perform work at any Customer premises
and/or use employer vehicles to conduct work on behalf of Customers. In addition,
when engaged by a Customer to provide services on Customer premises, the Vendor
shall, at its own expense, secure and maintain the insurance coverage specified
herein, and shall provide proof of such insurance coverage to the related Customer
within five (5) business days following the execution of the Purchase Order. VVendor
may not begin performance under the Contract and/or a Purchase Order until such
proof of insurance coverage is provided to, and approved by, DIR and the Customer.
All required insurance must be issued by companies that are A- financially rated by
AM Best and duly licensed, admitted, and authorized to do business in the State of
Texas. The Customer and DIR will be named as Additional Insureds on all required
coverage except workers compensation. Required coverage must remain in effect
through the term of the Contract and each Purchase Order issued to Vendor there
under. The minimum acceptable insurance provisions are as follows:

Commercial General Liability

Commercial General Liability must include a combined single limit of $500,000 per
occurrence for coverage A, B, & C including products/completed operations, where
appropriate, with a separate aggregate of $500,000. The policy shall contain the
following provisions:

a) Blanket contractual liability coverage for liability assumed under the Contract;

b) Independent Contractor coverage;

c) State of Texas, DIR and Customer listed as an additional insured,;

d) 30-day Notice of Termination in favor of DIR and/or Customer; and

e) Waiver of Transfer Right of Recovery Against Others in favor of DIR and/or
Customer.
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Workers’ Compensation Insurance

Workers” Compensation Insurance and Employers’ Liability coverage must include
limits consistent with statutory benefits outlined in the Texas Workers” Compensation
Act (Art. 8308-1.01 et seq. Tex. Rev. Civ. Stat) and minimum policy limits for
Employers” Liability of $250,000 bodily injury per accident, $500,000 bodily injury
disease policy limit and $250,000 per disease per employee.

Business Automobile Liability Insurance

Business Automobile Liability Insurance must cover all owned, non-owned and hired
vehicles with a minimum combined single limit of $500,000 per occurrence for
bodily injury and property damage. Alternative acceptable limits are $250,000 bodily
injury per person, $500,000 bodily injury per occurrence and at least $100,000
property damage liability per accident. The policy shall contain the following
endorsements in favor of DIR and/or Customer:

a) Waiver of Subrogation;
b) 30-day Notice of Termination; and
c) Additional Insured.

As specifically allowed under Section 213.18 (a) (4) of Chapter 213 of Part 10, Title
1 Texas Administrative Code, CA Inc. makes accessibility information available for
every product under contract through the following URL.:
http://www.ca.com/us/collateral/industry-certifications/na/Section-508.aspx.
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This Contract is executed to be effective as of the date of last signature.

CA, Inc.

Authorized By: signature on file

Name: Tina M. Ratcliff

Title: Sr. Director - Contracts

Date: 9/21/12

The State of Texas, acting by and through the Department of Information Resources

Authorized By: signature on file

Name: Todd Kimbriel on behalf of Carl Marsh

Title: Chief Operating Officer

Date: 9/24/12

Office of General Counsel: signature on file 9/24/12
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